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The subtitle: 


“The Journal of Capital Management” has been 


adopted to signify creation of the only journalism in this country devoted 
to the basic and mutual interests of institutional investors and private 


enterprise. 


It will be our earnest endeavor to promote editorially the 


most efficient war economy and assist in the preparation for post-war 
readjustments of the private capital system.—Editor’s Note. 


MOBILIZING MANPOWER — Amer- 
ica’s great industrial machine is the 
potential superior of any in the world 
—in many respects of the combined 
Axis plant. But to translate this po- 
tential into actual will take every 
ounce of manpower and skill available 
—at the earliest moment. Anything 
less may be “‘too little and too late” and 
mean a change from man power to slave 
power. The machines (built by past 
labor) are ready. How about the men? 
We will give MacArthur planes or 
promises, tanks or talk, ships or slog- 
ans? 

As in field warfare, so on the indus- 
trial line, victory goes to the side that 
“sets there fustest with the mostest 
men.” To do that requires an immediate 
program of action, with the elimination 
of anything that impedes it, yet pre- 
servation of essential human rights of 
recourse or impartial hearing. Those 
actions are: 


1. Installation of whatever work- 
week is most efficient for both men and 
machines—as analyzed already in Brit- 


ish fatigue and health studies, and ad- 
justed to the particular industry. 


2. Outlawing of strikes for duration, 
with provision of proper mediation and 
arbitration, and other cessations of 
work or slowdowns which impede “tar- 
get” output. 

3. Speediest retraining facilities for 
all idle employables or workers in non- 
essential industry which competes with 
essential ones for either materials, 
machines or men. 

4. Elimination of relief for those who 
can but will not work, as soon as they 
have suitable opportunity for work. 


5. Next, or concurrently, training for 
part-time work of all found adaptable 
by tests to war work, now deferred or 
engaged in deferred or non-war jobs, 
where extra work is possible. 

6. Elimination of every form of dup- 
lication, inefficiency or dispensable oc- 
cupations, facilities or work hours 
which have grown up from lax admin- 
istration (business, labor and political) 
or have been encouraged by laws; e.g. 
“featherbedding” requirement by labor, 
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or rail line duplication between St. 
Louis and Chicago by management. 


We in America have a tremendous ad- 
vantage in being the finest arsenal of 
all. It is up to us to use it—or lose it. 


RATIONING—Sugar is the first con- 
sumers’ nondurable goods to be rationed. 
Other products will probably be added 
to the list in the not too distant future. 
This step was made necessary as a re- 
sult of the curtailment of supplies for- 
merly obtained from Hawaii and the 
Philippine Islands, diversion to the pro- 
duction of industrial alcohol and hoard- 
ing by consumers who remember the 
shortages of the last war. While some 
shortage would probably have developed 
in the absence of hoarding, this develop- 
ment tended to accentuate the problem. 

Part of the blame must be assessed 
against the officials whose statements 
have tended to encourage hoarding. The 
publicity concerning the sugar situation 
has been badly bungled. Thus the de- 
crease in supplies rather than the large 
amount still available has been empha- 


sized. The premature announcement of 
the plan to ration sugar, may also be 
criticized. A cardinal principle of con- 
trol is that rationing (and other control) 
plans should not be announced until they 
can be placed into effective operation— 
this means the day it starts, not several 


weeks before. A similar criticism can 
be directed against the announcement 
concerning the amount of sugar which 


PRODUCTION OF DURABLE AND NONDURABLE MANUFACTURES 
(PHYSICAL VOLUME) 

1936-39 = 100 1935-39 2100 
300 300 


DURABLE MANUFACTURES NONDURABLE MANUFACTURES 
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Courtesy N. Y. Journal of Commerce 
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each person is to be permitted to hold. 
When the registration takes place we will 
undoubtedly witness the “amazing coin- 
cidence” of practically all people holding 
approximately the maximum amount per- 
mitted by the Administrator. There are 
so many ways of concealing excess stocks 
that despite the heavy penalties for false 
registration detection will be virtually 
impossible. And, furthermore, how 
many people are going to brand them- 
selves as hoarders voluntarily? The an- 
nouncement of what part of household 
inventories would be exempt from the 
ration should have been withheld until 
the registration of existing supplies was 
completed. 


“One ration book will be printed for 
each person in the country regardless of 
age.” This is going to require the print- 
ing of almost 200,000,000 books. Since 
there is already a paper shortage, would 
it not be more advisable to print books 
for families of different sizes and thus 
effect a tremendous saving in paper? 
Interestingly enough, in Canada the use 
of ration cards is not being instituted 
for the time being because of the large 
cost involved, and because an attempt is 
to be made to solve the problem on a 
voluntary basis. 


PROFITS PEAK—Net profits in 1941 
exceeded those in 1940 but the peak of 
earnings appears to have been reached 
—and passed. This trend is clearly re- 
vealed by the quarterly compilations 
prepared by the National City Bank for 
200 large industrial corporations. These 
companies earned $1510 million after 
taxes in 1941 or an increase of almost 
20% over the preceding year. In the 
last quarter of 1940 earnings were $380 
million; in the four succeeding quarters 
the totals were: 


Ist quarter $383,000,000 

2nd 377,000,000 

3rd “s 381,000,000 

4th ” 367,000,000 
During the last quarter of 1941, in- 


dustrial production averaged 23% higher 
than a year earlier but net profits were 
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more than 3% lower. (The new Federal 
Reserve Board data showed a decline of 
5%.) That this relatively poor record 
is due to the increase in taxes is well 
illustrated by the record of 110 large 
companies which increased sales by 35% 
in 1941 but because of a 151% increase 
in taxes reported an increase of only 
11% in net income after taxes. The 
above data taken in conjunction with the 
increase in corporate taxes of $3 billion 
proposed by Secretary Morgenthau in- 
dicate conclusively that undue profits will 
not be made by industry. in this war. 


And yet labor leaders and some sec- 
tions of the press, referring to net pro- 
fits before taxes, criticize the corpora- 
tions for making excessive profits. These 
alleged profits are also the basis for 
claims for higher wages. The payment 
of higher wages out of net profits, before 
taxes, however, could only result in a 
reduction of taxes collected and hence 
further the necessity for inflationary 
borrowing to pay for the defense effort. 
Profits have a role to play in stimulating 
improvement in efficiency and a max- 
imum output for war purposes. Policies 
(unduly low price ceilings, higher wage 
demands or excessive taxation) which 
may seriously impair the level of earn- 
ings must be carefully examined, there- 
fore, in terms of their effect upon, or 
incentive to, new production records. 


GENERAL CEILING PLANS — Inm- 
position of a general ceiling on profits, 
wages and prices is again being con- 
sidered. Although a general ceiling has 
been imposed in Canada and Australia, 
England has been able to restrict close- 
ly price and wage advances during the 
past year without recourse to this meas- 
ure. Industrial prices here are already 
subject to extensive control while in- 
dustrial profits are limited under exist- 
ing tax legislation, and will be further 
limited under the tax schedules now be- 
ing considered. The general ceiling 
proposal is, therefore, a roundabout 
way of attacking the problems which 
have been created as a result of the 
farm and labor situation. A direct at- 
tack on these problems would be a far 
more suitable means of solving them. 
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The enunciation of a general policy 
against wage increases, whenever they 
would necessitate a further increase in 
the price of the commodity produced, 
has long been overdue. Such a policy 
would permit wage increases in the 
case of individuals who deserve them, 
and would be much easier to carry out 
than a general freezing of all wages. 
It is not generally realized that wage 
freezing must be accompanied by job 
freezing, because so long as people are 
free to move from one job to another 
and to be re-classified as doing differ- 
ent types of work, then the wage freez- 
ing itself becomes a farce and impos- 
sible to enforce. Difficulties of this 
type have already appeared in Canada. 

The problems involved in such com- 
plete allocation of all workers, there- 
fore, become additional arguments 
against wage freezing. Similarly, the 
control of all prices will in turn neces- 
sitate the rationing of all products 
which are scarce. This becomes in- 
evitable since the general price control 
does not eliminate the basic reasons 
for the price rise, namely, the fiscal 
policy which relies heavily upon bank 
borrowing as a source of funds for the 
war effort, and which thereby results 
in an amount of purchasing power fur- 
ther in excess of available supplies. 


Moreover, a frozen price and wage 
structure would impede war produc- 
tion, because it would fix relationships 
not suitable to a war economy. To the 
extent that the level of prices and 
wages is to play any role in the allo- 
cation of resources for the war effort, 
such a rigid structure would obviously 
be undesirable. The administrative 
burden involved in connection with a 
general system of price fixing, ration- 
ing and job allocation would also be 
tremendous, and would divert men ur- 
gently needed for production to the 
task of control. 


NO CEILING ON STOCK MARKET? 
—NMost people have thought of equity 
prices—if they have thought of them 
at all—in terms of the bottom level, or 
what might be called the lowest com- 
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mon denominator. Any question of up- 
ward pressure has seemed theoretical 
as the stock market keeps on “dragging 
lead.” Pressure has been all the other 
way, with nobody having to buy but 
many having to sell, as particularly for 
estate liquidations, and in increasing 
cases perhaps, to make up deficiencies 
of income out of principal sales, as liv- 
ing expenses and taxes rise. Habit is 
strong and many security holders have 
been slow in adjusting to the new levels, 
but what may be mainly demoralizing 
the market is the steady erosion of in- 
vestment income—especially from bonds 
—forcing continual invasion by this 
generation of its principal savings. 


As national income rises and the 
Wwage-earning groups generally have 
more surplus income, they will also find 
a constricting field in which to spend 
it. Not just price ceilings, but especial- 
ly the shortage of many normal civilian 
goods with more and more rationing in 
prospect, may leave, even after taxes, 
much excess purchasing power. Some 
of this will go into war bonds (directly 
Then what 
about the remainder? One of the few 
things that people will be able to buy in 
“free” markets will be stocks of Amer- 
ican corporations. Not new capital, 
but outstanding shares whose sellers 
(or someone along the line) will doubt- 
less use some proceeds to buy war 
bonds. 


There would be several national ad- 
vantages to this development of a 
strong—even rising—market, beyond 
the stabilizing value to support essen- 
tial liquidations. It would provide 
more funds to the government, at the 
same time diverting some income from 
the inflationary pressure on consumer 
goods prices. It would bring to more 
people a pocket-interest in private en- 
terprise and capitalism and act as a 
brake on the Statism trends, and should 
therefore be in line with and accessory 
to efficient war production. Whether 
the general public will be interested in 
buying a share of American industry 
after the let-down and disillusionments 
of the 30’s and with prospects of stiffer 
corporate taxation—even of low profits 


or indirectly), but not all. 
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limitations — is an obvious question. 
What is less obvious is the fact that as 
alternatives diminish in variety and at- 
tractiveness, a stake in post-war pro- 
duction profit prospects may look good 
—especially if the government does not 
more effectively take action to control 
inflation forces. 

The current market reflects the pro- 
spects of the immediate future, as cus- 
tomary in these circles, but the circles 
may change in location and size of 
group as the high-salaried feel. more 
pinch and the lower income groups have 
excess income which they could be in- 
duced to put aside as a sort of personal 
post-war reserve, primarily protected 
by defense bonds. 


WAGE-PRICE SPIRAL 

December 1, 1941—Wage increase ag- 
gregating $325,000,000, granted to 
railroad workers 

January 21, 1942—10% increase in 
railroad passenger fares estimated 
to yield $45,000,000 permitted by 
1.C.C. 

March 3, 1942—Freight rate increase 
of 6% estimated to yield $203,000,- 
000 permitted by I.C.C. 

March 13, 1942—OPA requests I.C.C. 
to reconsider rate increase because 
it will necessitate upward revision 
of many existing price ceilings. 


INSTALLMENT CREDIT CURB — 
The increase in the required down pay- 
ment to one-third of the purchase price 
for many products, the reduction to 15 
months for payments on _ installment 
sales, and the application of control to 
new products will play only a minor role 
in the fight against inflation. This 
measure will not reduce significantly the 
amount of credit created to finance in- 
stallment sales since the curtailment 
of production of automobiles, radios, re- 
frigerators and other consumers’ dur- 
able goods which are sold on the install- 
ment basis has already insured a sub- 
stantial reduction in the quantity of such 
credit. The main significance of this 
action, therefore, is the further indica- 
tion that Federal Reserve officials are 
determined to use every possible means 
to combat inflation. 





THE CAPITAL ECONOMY 


INTER-AGENCY COMPETITION — 


The War Production Board has already 
taken a number of constructive steps to 
improve the wartime organization but a 
further streamlining is needed to elim- 
inate certain duplications between OPA 
and the WP B. Both agencies, for ex- 
ample, have commodity or industry sec- 
tions, staffed by many experts, and to 
date they have been competing vigor- 
ously for the limited supply of these 
experts. Why not create a central bur- 
eau of commodity or industry sections 
which will serve all agencies in connec- 
tion with any questions arising about a 
designated product? Such a _ bureau 
would eliminate duplication of effort, 
avoid conflicts, reduce the time spent by 
business men and government officials in 
interviews and conferences, reduce the 
number of advisory committees, etc. In 
Canada, for example, al! price and supply 
problems concerning industrial products 
and raw materials are coordinated under 
one Controller for each of the major in- 
dustries. Their activities in connection 
with prices are subject to the approval of 
the War Time Prices and Trade Board 
while other activities are approved by 
the War Industries Control Board. The 
effectiveness of this arrangement in Can- 
ada suggests that a similar procedure 
could advantageously be followed here. 


Courtesy Office For Emergency Management 


Members and alternates at a recent session of the 
newly organized War Production Board. Seated, left 
to right: Leon Henderson, James Forrestal, Jesse Jones, 
Frank Knox, Donald M. Nelson, Henry A. Wallace, Rob- 
ert P. Patterson (alternate for Secretary Stimson), 


William S. Knudsen. Standing, 


right, 
O’Brian; standing, left, Herbert Emmerich. 


Too Much Defense Bonds? 


United States Defense Bonds represent 
cemand liabilities which may prove embar- 
rassing to the Treasury after the war, Dr. 
Marcus Nadler, professor of finance at New 
York University, pointed out at the A.B.A. 
Credit Clinic meeting on March 4. 


“The question arises whether it is a sound 
financial policy for the Government to sell 
billions of dollars of bonds payable prac- 
tically on the demand of the holders.” 


Dr. Nadler stated, “The redemption value 
of United States Savings Bonds, outstand- 
ing on Jan. 31, 1942, aggregated 7.2 billion 
dollars. It is likely that owing to the 
spread of the various bond purchase 
schemes and the rising payrolls, the United 
States Government may sell in 1942 be- 
tween 10 and 12 billion dollars of these 
bonds and between 12 and 18 billion the 
following year. By the end of 1943, there-_ 
fore, the United States Government may — 
have outstanding over 30 billion dollars of 
Savings Bonds, all of which could be pre- 
sented to the Treasury for redemption at 
any time after 60 days from issue date, in 
the case of Series E bonds, and on one 
month’s written notice six months after is- 
sue date in the case of Series F and G 


‘bonds. 


“While it is quite certain that a consider- 
able portion of the national defense obli- 
gations acquired during the emergency will 
be held to maturity, 
there is at least a pos- 
sibility that a substantial 
amount may be presented 
for payment before ma- 
turity. In such a case the 
Treasury could have re- 
course only to the com- 
mercial banks or to the 
Reserve Banks, an ex- 
pedient which ought to 
be avoided. I believe, 
therefore, that the banks 
in close co-operation with 
the Treasury ought to 
evolve another type of 
security which would not 
have the character of a 
demand obligation but 
embody some other fea- 
tures which would ap- 
peal to the people of the 
country.” 


John Lord 


* 
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Foreign War Economy 


BRITISH BLACK MARKET—The wide 
extension of rationing and price control ap- 
pears to have been accompanied by the de- 
velopment of illegal (black market) trans- 
actions to such an extent that the Parlia- 
mentary Secretary to the Food Ministry de- 
scribes it as “a danger to our cause.” 
Transactions on the black market are esti- 
mated by the New York Times correspon- 
dent to be at the rate of more than $600,- 
000,000 annually. Food, clothing, other 
textiles, gasoline, and whiskey are among 
the products dealt in. The “bootleggers” 
appear to have obtained their supplies in 
a variety of ways including forgery of cou- 
pons and burglary. Describing the expe- 
rience of the London, Midland & Scottish 
Railway, the board chairman reported that 
“Wholesale robbery and pilfering has con- 
tinued increasing until it has reached ap- 
palling dimensions in monetary loss.” One 
robbery involved 40,000 eggs. Heavy pen- 
alties have been instituted to curb this type 
of evasion which is now causing great con- 
cern in official quarters. Penalties of up 
to 14 years imprisonment and 3 times the 
illegal profit may be imposed. 


BRITISH CIVILIAN SUPPLIES CUR- 
TAILED—Civilian consumption in the fiscal 
year 1941-42 will average about 20 percent 
below 1938 according to the London Econo- 
mist (January 31, 1942) while in 1942-43, 
it is estimated that a further reduction of 
10% will be necessary. A primary factor 
in this reduction is the lack of availability 
of shipping space. Among the changes re- 
cently reported is the adoption of a national 
wheatmeal loaf and the abandonment of 
production of white bread which will not 
be available after March 23rd. White flour 
can be used for cakes, biscuits, etc. only 
until April 6th. This step is expected to 
save nearly 700,000 tons of shipping space 
annually (New York Times). No gasoline 
will be available for pleasure cars starting 
in July. Prior to that time, the rations are 
to be reduced substantially. Gasoline will 
be obtainable by civilians only in the event 
of absolute need. 


CANADA’S WAGE FIXING—Reports are 
pouring into Ottawa of practical difficulties 
of enforcing the orders “freezing” wages 
and salaries. So long as men are able to 
leave one job to accept another at a higher 
wage or salary the ceiling loses much of its 


effectiveness. A higher salary can be paid 
when a man is promoted, and to avoid los- 
ing key men firms have been “promoting” 


many of their staffs recently. 
—The Financial Post 


AUSTRALIAN TOTAL MOBILIZATION 


—In addition to the controls outilned on 
page 133 of Trusts and Estates for Febru- 
ary, any citizen may be directed to per- 
form any duty in relation to his trade, busi- 
ness or profession, and all property is at 
the disposal of the Government for war pur- 
poses, although the Federal Government has 
no power to confiscate it. A ban has been 
placed on sale or transfer of industrial 
stocks, land, plant or other property that 
may be prescribed unless by special permit. 
The regulations do not apply to Common- 
wealth Bonds, semi-governmental securities 
or notes. Savings Bank or other bank 
dcposits are also uncontrolled. 


Only industries essential to war produc- 
tion may continue to operate; all others 
must close down as quickly as transfer of 
plant and labor can be arranged. 


According to Prime Minister Curtin, 
“Out of every ten men in Australia, four 
are now wholly engaged in war as mem- 
bers of the fighting forces or making the 
munitions and equipment to fight with. 
The other six, besides feeding and cloth- 
ing the whole ten and their families, have 
to produce the food and wool and metals 
which Britain needs. The proportion is 
growing every day. From four out of ten 
devoted to war, we shall pass to five and 
six out of ten. We had three when Japan 
challenged our life and liberty.” 


Wages have been fixed at the February 
10th level and no alteration is to be per- 
mitted except in cases already under con- 
sideration. However, provision may be 
made for correction of wage anomalies due 
to the fluctuation of living costs. The 
rights of seniority and normal promotion 
are to be preserved. Further restrictions 
have been instituted on the manufacture, 
use and sale of non-essential goods, includ- 
ing washing machines, vacuum cleaners, re- 
frigerators, many steel and copper commo- 
dities, industrial chemicals, paints, pig- 
ments, petroleum and solvents for dry 


cleaning purposes. 
(Continued on page 242) 
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Where Tax Policy Fails 


Limits of Fiscal Policy for Maximum War Production 


KARL H. NIEBYL 
Chairman, Graduate Department of Economics, Tulane University, New Orleans, La. 


This inquiry into the relative possibilities of idle facilities and of 
conversion of operating plant emphasizes physical controls as against fiscal 


ones, which makes it most pertinent. 


Because of the controversial nature 


of some points raised, it seemed appropriate to append a commentary pre- 


senting alternate views. 


We acknowledge our debt to the distinguished 


author, and to the several able commentators.—Editor’s Note 


WARTIME tax program must do 

two things: induce a maximum 
physical output, and produce revenues 
without impeding the essential produc- 
tive apparatus. Much of the discussion 
of current tax proposals is based on the 
assumption that we have reached a 
stage of practically full employment. 
Particularly the undisputed existence 
of a number of bottlenecks in important 
industries has misled people that this 
state of affairs can be remedied only by 
converting existing civilian facilities to 
military production, and that this can 
be achieved only by restricting consum- 
er purchasing power through increased 
taxation. 


Present conditions can be character- 
ized by: (1) bottlenecks in the produc- 
tion of particular commodities at the 
material stage, (2) a greater demand 
than supply available in certain pro- 
ducts needed under the lend-lease pro- 
gram, (3) a somewhat increased pur- 
chasing power due to defense employ- 
ment, (4) availability of idle resources, 
(5) as yet unachieved co-ordination and 
full efficiency of production. 


Maximum output for defense pur- 
poses depends on the elimination of 
existing bottlenecks and full utilization 
of all available resources without dis- 
turbing the price level more than is es- 
sential to obtain the objective. The as- 
sumption is often made that a maximum 
use of existing productive capacity for 
defense purposes is equal to maximum 
defense production. But a much larger 
output may be possible by first bringing 


into use idle factors of production. 
Large scale conversion of plant facili- 
ties from civilian to military use must 
necessarily be wasteful. Conversion 
should represent, therefore, a reserve of 
capacity to be utilized only after most 
of the existing idle productive facilities 
have been put into operation. 


Fiscal policy was formerly based 
upon the simple assumption that pro- 
ducts or services ordered for the benefit 
of the community as a whole should be 
paid for by the community as a whole 
on the basis of equitable sacrifice. This 
objective was supplemented and changed 
after the 1929 depression when the 
Federal Government began to use fiscal 
policy to direct redistribution of the 
national income. The economic circum- 
stances which compelled Congress to 
make this change in policy (seen for 
instance in the accumulation of invest- 
able but not invested funds) still pre- 
vail and are showing little tendency to 
change even under conditions of in- 
creased demand created by the war pro- 
gram. 


Where Fiscal Policy Fails 


HE conclusions to be drawn are 

that (1) Large sections of civilian 
facilities are not yet working at full 
capacity. (2) Unemployed resources 
exist to utilize this capacity. (3) This 
capacity is a necessary part of the 
facilities available to attain the ‘maxi- 
mum’ potential war production. (4) The 
expected increase in income payments 
will not be proportionate to the increase 
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in national income. (5) The desirable 
and possible expansion in productive ca- 
pacity cannot, generally, be obtained 
without appropriate governmental mea- 
sures because of the uncertain duration 
of the defense demand. 


It therefore cannot be argued that 
one of the main objectives of the pro- 
posed fiscal measures at this time has 
to be a general curtailment of purchas- 
ing power in order to avoid inflationary 
price developments. At the same time, 
in the absence of appropriate measures 
to deal with the existing and threaten- 
ing bottlenecks, an inflationary price 
rise may be created. 


Such a spiral, however, cannot be 
remedied by fiscal measures resulting 
in a general decrease in purchasing 
power. The appropriate measures must 
be price control and rationing measures 
—aside from the above expansion of 
production. Only thus can individual 


and even fundamental bottlenecks be 
prevented from multiplying, and not by 
a measure, like fiscal policy, which af- 
fects the general purchasing power and 


must therefore affect industries,—and 
therewith profits (tax revenue sources), 
employment and morale—that are not 
characterized by bottleneck situations 
or whose facilities are not transferable 
to war production. 


Effect of Income Taxes 


HE effect of increasing individual 
income tax rates would be to in- 
crease the burden upon the lower mid- 
dle incomes. Such a policy can be jus- 
tified* only if the direct effect of these 


*The point has been made that the 
lower incomes should be taxed at least 
mildly on the ground that all citizens 
should be made aware of their being 
citizens by means of direct taxation. 
Such procedure would presuppose, how- 
ever, the reduction of existing consumer 
taxes which fall especially heavy upon 
the lower income brackets. The percen- 
tage of taxes paid by incomes below $500 
is 21.9%, between $500 and $1000—18%, 
and $1,000 and $1,500—17.3% (Cf., Tar- 
asov, Who Pays the Tazes, p. 6.) 
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taxes, with regard to purchasing power, 
would fall upon the buying of those 
commodities which are directly compe- 
titive to those needed under the defense 
program, or which contain “critical” 
materials. No such general direct ef- 
fect can be shown to exist. Moreover, 
an effective decrease in consumer pur- 
chasing power must transform itself in- 
to decreased profits in the industries 
affected and therewith into decreased 
revenues from this source. In addition, 
however, the assumption does not seem 
to be warranted that such taxation 
would tax away only, or even mainly, 
the ‘additional’ income accruing to the 
wage earners and salary receivers as an 
effect of the defense program. 


While it is true that in certain de- 
fense industries (and some non-defense) 
wages have risen or are rising, these 
wage increases have affected a limited 
number of workers. Nor will the large 
number of fixed incomes experience an 
upward adjustment in the near future. 
A general increase in the taxation of 
incomes would thus create serious hard- 
ships for a large part, not the whole, of 
income receivers and those hardships 
would occur under conditions that do 
not warrant a demand for a general 
curtailment of purchasing power at this 
moment, and certainly not for the pur- 
pose of combating a possible inflation. 


Secondly, why should wage rises, as 
long as they are proportionate to in- 
creases in profits-after-taxes, automati- 
cally be considered harmful? While it 
is admitted that such increased income 
should not be spent for the purpose of 
buying certain durable consumers 
goods, a general increase in income tax- 
es would hardly serve to curtail such 
purchases—rationing and priorities are 
a more efficient means of accomplishing 
this objective. 


Increased Excise Taxes 


HE excise tax may be imposed to 
curtail the consumption of commo- 
dities using essential materials, or to 
raise revenue. If it is to accomplish 
the latter goal, it fails to prohibit the 
consumption of the goods that are 
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scarce or the consumption of which is 
considered not desirable. If the pur- 
pose of the excise taxes is to curtail 
the consumption of scarce goods, then 
they alone must be taxed. Thus far, 
only the excise taxes imposed upon au- 
tomobiles and refrigerators indicate 
such direction but these are not high 
enough to actually accomplish even this 
purpose. However, granted that an ap- 
propriate excise tax may accomplish 
such purpose, it is certainly not the 
only means, nor the most desirable— 
for reasons of social equitableness—at 
our disposal. 


However, the new excise taxes have 
been levied explicitly for the purpose 
of raising revenues. Such taxation will 
result in a reduction of the level of liv- 
ing for the lower income groups not 
warranted nor desirable under existing 
conditions. As far as production is 
concerned the attendant decrease in 
consumer purchasing power must re- 
sult in a decreased buying of other con- 
sumer commodities which are by no 
means those made scarce because of the 
defense program. This will result in 
further decreased profits and decreased 
employment. 


Particularly dangerous is the imposi- 
tion of an excise tax upon automobiles 
with regard to, e.g., agricultural prices. 
For example, a marked increase in au- 
tomobile (or truck) taxes constitutes a 
direct increase in cost to the farmer to 
whom the automobile is a necessary 
means of existence and production. The 
result will be increases in food prices. 
Similarly detrimental would be an in- 
crease in the purchasing cost of auto- 
mobiles to the large number of workers 
and employees, etc., who use the auto- 
mobile as a necessary means for trans- 
portation to the place of their work. 


Taxes on gifts in trust made now do Double Duty 
Providing Funds to Finance Our War 


Saving Income and Estate Taxes in the Future 


Delaware’s Professional Trustee for Fifty-Seven Years 


As an inflation-preventing method the 
excise tax is inefficient because it must 
result in increased cost to the consumer, 
i.e., produce wage demands because of 
generally decreased purchasing power. 

As a means to allocate the distribution 
of the taxed scarce commodities, the re- 
sult can only be increased inequitable- 
ness, as it will curtail demand only at 
the lowest income groups. 

As a means to allocate resources, it 
would be fallacious to assume that a 
mere increase in cost through imposing 
an excise tax would result in freeing re- 
sources needed for defense production. 
It is more likely that unemployed re- 
sources will grow. Priority regulation 
is a much more effective means to ach- 
ieve this end. 

As a means to raise revenues, the 
excise tax can be effective only to the 
degree that it fails to curtail consump- 
tion. In addition, a considerable part 
of the revenue would flow from sources 
not desirable under the present eco- 
nomic conditions. 


A War Tax Program 


WAR tax program should insure 

maximum war production as well 
as a financing of this physical produc- 
tion in a way that will not cripple the 
economy or undermine the morale of 
the people. On this basis it might be 
proposed that: (a) Technique of the 
excess profits tax law should be revised 
in order to stop the many loop-holes 
which prevent an effective transfer of 
the surplus profits, made in defense and 
war production, to the Federal Govern- 
ment. A higher excess profits tax as 
levied in England should by no means 
be dismissed as a possibility. (b) Effi- 
ciency in taxing higher individual and 
corporate incomes be increased. The 
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existing nominal rates are in no relation 
to the actual yields forthcoming under 
the present tax rules. (c) Surtaxes be 
increased on incomes above three thou- 
sand dollars. (d) Support of the Treas- 
ury proposals concerning the changes 
in the taxes for corporations. 

In addition it is suggested that an ef- 
fective organization for price control 
with over-all ceiling, including retail 
price control on all levels of production 
and distribution, and licensing, be insti- 
tuted. Also the program of increased 
corporate taxation and price control 
should be connected with the providing 
of funds for the expansion of produc- 
tion facilities for military and civilian 
purposes wherever the latter is desir- 
able and possible. Furthermore it ap- 
pears desirable to increase the facilities 
and the effectiveness of the distribution 
of surplus commodities among the sub- 
standard-of-living parts of the popula- 
tion by maintaining the monetary sta- 
bility of the price system, and decreas- 
ing if possible the financial obligations 
of the Federal Government (e.g., ex- 
tended use of the stamp plan). 


Commentary: 


1. It is argued that rationing and 
priorities are more effective means to 
prevent spending of increased incomes 
on certain durable consumers goods 
than a general increase in income taxes. 


Price control and rationing alone 
cannot stop a price rise if the flow of 
money payments increases more rapidly 
than the production of consumers 
goods. In a democracy, all rationing 
and price control is imperfect. Even in 
fascist states like Germany, fiscal con- 
trols are needed to withdraw excess pur- 
chasing power though overall price ceil- 
ings do exist and are enforced. Price 
controls and rationing must be supple- 
mented by fiscal policy. 

2. It is stated that “large scale con- 
version of plant facilities from civilian 
to military use must necessarily be 
wasteful.” 

We must convert civilian industries 
if we want to maximize war potential. 
The 56 billions to be spent for war in 
1942-43 are almost as much as the entire 
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industrial production in 1939. What 
shall we do with all machines making 
durable goods for which no raw mate- 
rials are available? Is it not better to 
have a partial waste by converting than 
a total waste by leaving them idle? 


38. It is admitted that there is “a 
somewhat increased purchasing power 
due to defense employment.” 

It should be made clear that this 
“somewhat increased” actually means a 
jump in total civilian and defense in- 
come from 73 billions in 1939 to over 
100 billion dollars now. Rising farm 
prices and profits have also contributed 
to this expansion. Present income 
payments may be compared with the 
82 billions which was the previous top 
in American economic history (1929). 
The problem is therefore more serious 
than the author implies. 


4. Dr. Niebyl argues against “general 
reduction in purchasing power.” 


There is a general increase in pur- 
chasing power and a general reduction 
in durable goods production and there 
are also transportation, canning and 
other bottlenecks extending difficulties 
into non-durable goods areas. The first 
problem is to limit the increase, and 
then, logically, there ought to be gen- 
eral reduction, in purchasing power 
whenever the flow of money payments 
increases at a faster rate than produc- 
tion of goods. 


5. It is proposed that only corporate 
taxes, excess profits taxes and surtaxes 
on incomes above $3,000 should be in- 
creased. 


Such a program will not reach the 
bulk of spending which is by people 
earning less. It is this group in which 
incomes have increased most sharply 
and at a faster rate than the taxes im- 
posed upon them. (See Fallacies in 
Treasury Tax Plan, p. 252) While in- 
crease in excess profits taxes, or better 
a change in method of assessing, in- 
creased corporate taxes and increased 
surtaxes on incomes above $3,000 are 
advisable, increase of taxes on lower 
incomes will still be necessary. Forced 
savings is, of course, an alternative. 
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The Australian Economy at War 


Rationing of Production, Trade, Money and Credit 


DR. G. WOOD 
Dean of the Faculty of Commerce, University of Melbourne, Australia 


UTBREAK of war in 1939 

brought Australia, as it did in 
1914, the realization that an island, 
and especially one that is not self- 
sufficient, is vulnerable when its trad- 
ing facilities are impaired. Austral- 
ia’s economic planning in world war 
is built on the prime necessity for 
reducing her dependence on other 
countries for imports; and for pre- 
serving, as far as possible under dif- 
ficult circumstances, access to her 
markets. An island that is not self- 
sufficient is partially blockaded when- 
ever there is a shortage of shipping; 
if it cannot export it cannot import. 
Only as the country could supply 
from its own resources the munitions 
and equipment needed for defense 
would it be safe. That realization 
dominates both business planning 
and party politics. 


So the declaration of war called for 
a basic re-shaping of the Australian 
economy for which plans had been par- 
tially worked out beforehand. By all 
means possible an adequate favorable 
balance of trade had to be preserved. 
Australia is one of the world’s great- 
est traders. In a prosperous pre-war 
year such as 1938-39 its economy was 
evenly balanced between primary pro- 
duction (especially wool) valued at 
about $800,000,000, and factory pro- 
duction, with a net value of about 
$720,000,000. But it was an export 
economy almost entirely depending 
upon one market—Great Britain—to 
absorb its surplus primary products, 
while the export of manufactured goods 
was relatively very small. Of a total 
export valued at $400,000,000 in the 
last year before the war about $76,000,- 


000 went to meet the interest on Aus- 
tralia’s external debt. 


Enter War Regulation 


USTRALIA’S prosperity is largely 
governed by export income, which 
determines the size of London funds 
which, in turn, are the main reserves of 
the Australian banking system. This 
explains why Australian farmers are 
so ready to accept Government stabili- 
zation plans and marketing schemes 
designed to protect the incomes of prim- * 
ary producers. They know the neces- 
sity for regulation and control, and 
willingly accept war restrictions that 
would be repugnant in time of peace. 
Economic relations with overseas 
countries, particularly with Great Brit- 
ain, are now determined by the com- 
modities required by Britain and her 
Allies, by available shipping and by the 
contribution of essential materials. 
The financial arrangements are now 
made, not by merchant firms but by 
Government agencies; and the “level of 
London funds” is no longer the main 
regulating factor for overseas trade, 
for investment or for employment. 
Concentration of the nation’s re- 
sources upon the war effort began by 
a series of decisions concerning the 
disposal of Australia’s surplus produc- 
tion. Products needed for the prosecu- 
tion of the war have for two years of 
fighting been acquired by the United 
Kingdom under Imperial purchase 
schemes at guaranteed prices, while 
commodities not required (such as fruit 
and wheat) have been purchased by the 
Commonwealth government at fixed 
prices. 


Price Indices and Securities 


HIS war-time agricultural adjust- 
ment stabilized farm incomes and 
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implied also regulation of production, 
which has been willingly accepted. 
Most prices are fixed slightly above the 
average of 1938-39, but wool and wheat 
war prices are an advance of 28 and 
24 per cent, respectively. The in- 
creased income for producers under 
guaranteed prices was supplemented by 
higher production due partly to good 
seasons, and partly to the stimulation 
of war demands. Imports for 1940-41 
were valued at the equivalent of $480 
compared with $493 million for 1937- 
38; while exports for 1940-41 were 
valued at $530 compared with $550 mil- 
lion for 1937-38. 

The following tables reflect the war- 
time movements of commodity and se- 
curity prices in Australia: 


COMMODITIES (1928-29 = 


Export Primary Wholesale Retail 
Prices Production Prices Prices 


1937-38 85 84 91 87 
1938-39 68 76 92 89 
1939-40 80 79 94 91 
1940-41 85 84 101 97 


SECURITIES 
Ordinary Preference 
115 124 
109 125 104 
110 115 102 
108 118 99 


100) 


Banks All 
1937-38 108 
1938-39 
1939-40 


1940-41 


Money Controls 
ETWEEN 1938-39 and 1940-41 the 


national income rose from about 
$2,800 million to $3,300 million, and it 
was clearly necessary both to divert an 
increasingly large proportion to war 
finance, and to prevent increased spend- 
ing from driving up prices. The gov- 
ernment set up authorities to control 
prices, regulate investment and ration 
commodities. Positive policy was repre- 
sented by war-loan issues to drain the 
investment potential voluntarily, and 
by higher taxation to implement war 
finance. Direct taxes levied by the 
Federal Government are now about 12 
per cent of the national income; total 
direct and indirect taxes, Federal and 
State, are about 25 per cent. The sever- 
ity of the rates of Federal and State 
taxation upon income from personal 
exertion and property are indicated 
in the next column: 
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Taxation (Federal & State) as percentage 
of income from 
Taxable Personal 
Income Exertion 
$3,500 20.5 
$7,000 36.1 
$17,000 64.3 
$140,000 83.3 


Property 
26.4 
44.25 
69.4 
83.4 


These measures were designed to fin- 
ance the Australian war effort on a 
“pay as we go” basis, to inhibit serious 
inflation, and to prevent profiteering. 
The most effective of the controls has 
been that exercised upon prices and 
profits.* Control of capital issues has 
been reasonably successful, wages have 
been fairly well controlled although the 
Commonwealth Arbitration Court has 
granted a “war-loading” upon basic 
wages; but it is evident that methods 
relying upon voluntary loans and vol- 
untary reduction of spending will need 
to be strengthened. The Australian 
community is in effect too money-pros- 
perous; and the expenditure of the 
equivalent of $700 million dollars in 
1941-42 has resulted in a well developed 
boom which has peculiar dangers both 
for government costs and established 
values. The new Labor Government 
led by Prime Minister John Curtin is 
keenly aware of the dangers and there 
is little doubt that luxury and semi-lux- 
ury spending will be drastically cur- 
tailed. 


The Private Demand Side 


HE banking and currency situation 

is remarkably sound. Control of 
the note issue, of the interest rate, and 
of the volume of credit is firmly vested 
in the Commonwealth Bank, the nation- 
ally controlled central bank. Notes 
held by a community of seven million 
people have risen from an equivalent 
of $115 million in 1939, to $170 million 
in 1941. Total deposits of the trading 
banks have risen from $1,060 million 
to $1,200 million over the same period, 
while retail prices have risen by less 
than 10 per cent over the two years 
of war. 


*Cf. “How Australia Bridles Prices,” 
by D. B. Copland; Sept. 1941 Trust and 
Estates 241. 
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There is little evidence of inflationary 
tendencies in these figures; but, with 
defense expenditure that has risen from 
$176 million in 1939-40 to an estimate 
of $730 million for 1941-42, the Govern- 
ment is aware that it will need to ex- 
ploit Australia’s tax and loan resources 
to the utmost before the job is finished. 
By agreement with the Banks the Fed- 
eral Government has now decided to 
ration credit at the source by authoriz- 
ing the Commonwealth Bank to take 
over the credit potential of the trading 
banks as may be required. For what 
amounts to a revolutionary change in 
banking practice there has been sur- 
prisingly little protest—another evidence 
that the community is in step with the 
Government on the waging of war 
effectively. 


“False” Savings 


One of the major objectives of the sale 
of defense bonds and stamps is to siphon 


off surplus income to guard against the . 


dangers of a runaway inflation created by 
an abnormally large consumer demand. To- 
day, however, people are not saving any 
substantial portion of their current in- 
comes. That conclusion is drawn from a 
perusal of statistics on deposits and defense 
bond sales recently reported by the savings 
banks of New York State. Despite record 
purchases of defense bonds during Decem- 
ber, these purchases were more than offset 
by withdrawals from savings accounts. 

As Henry Bruére, president of the Sav- 
ings Banks Association, points out, the 
withdrawal of savings to buy defense bonds 
and stamps merely means that the savings 
banks have less money to put into govern- 
ment securities. When faced with with- 
drawals, banks in many cases have to sell 
government securities to replenish their 
cash reserves. “Thus,” continues Mr. 
Bruére, “savings so transferred are merely 
switched from one type of government bond 
to another, with little, if any, net gain to 
the defense finance program and an actual 
increase in cost to the government. 

“Not until there is widespread shrink- 
age in civilian consumer spending, and reg- 
ular additions to total savings,” Mr. 
Bruére added, “will the campaign for Vic- 
tory receive the right kind of popular fi- 
nancial support, and the preservation of a 
sound economy be assured.” 


The AMERICAN 
APPRAISAL Company 
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Industry Buys Sabotage Insurance 


The nation’s steel plants and many 
other manufacturing establishments pro- 
ducing war weapons and materials, have 
contracted or are negotiating for unprece- 
dented amounts of sabotage insurance. 
The United States Steel Company is the 
largest purchaser thus far, having recent- 
ly signed for a billion dollars of the new 
insurance. Estimates in informed quar- 
ters were that five to ten billion dollars of 
the new form of coverage would be in 
force within a short time. This action on 
the part of the nation’s industrial concerns 
is strictly a war measure and has no pre- 
cedent in our history. 


Sabotage acts committed by enemy 
aliens or nationals or even cranks are cov- 
ered by the new mass policies. No cover- 
age is given for destruction, interruption 
of operations or loss of time by personnel 
as a result of enemy aerial bombing or in- 
vasion. The United States Government is 
presumably responsible for all such dam- 
ages. Legislation to that_effect is now 
pending in Congress. 





Foreign War Economy 
(Continued from page 234) 


NEW ZEALAND LABOR POLICY—All 
men between the ages of 18 and 50 have 
had to register for war purposes—military 
or civil. Those persons rejected for mili- 
tary service may be drafted for essential 
war work at home. Women in the 20 to 
21 age group have also been made liable 
for war service. The work week now aver- 
ages about 54 hours. Overtime is paid for 
work in excess of 50 hours but no extra 
pay for holidays or Sundays. 


BRITISH PROFITS—Corporate profits in 
England have been declining steadily since 
before the start of the war, according to 
The London Economist’s index of profits: 


July, 1935-June, 1936—100 
First Second Third Fourth 
Quarter Quarter Quarter Quarter 
128.7 131.7 131.6 130.3 
127.1 122.9 121.8 119.6 
119.6 120.5 115.4 114.2 
112.3 105.1 101.9 100.8 


A group of 2041 companies earned 
£391,000,000 [before regular taxes but af- 
ter deduction of excess profits taxes] in 
1941 as compared with £378,700,000 a year 
earlier. Net profits after deduction of 
practically all taxes, however, fell to 
£175,000,000 in 1941 from £198,000,000 in 
1940. 


1938 _.. 
1939 _.. 
1940 _ 
1941 


The Banks in Transition 


The volume of bank credit—that is, the 
total resources of the banking system—is 
unlikely to recede very far from the maxi- 
mum figure it will touch at the end of the 
war. After the last war, in spite of deliber- 
ate deflation, a 50 per cent fall of prices 
from their post-war peak, and long years of 
industrial stagnation, only about 8% per 
cent of the credit existing at the peak was 
ever withdrawn. After this war it may be 
supposed that more conscious attempts will 
be made to keep prices up, interest rates 
down, and employment at a maximum. 


When the banking system creates credit 
at the instance of the authorities, the cre- 
ated credit lodges somewhere. Somebody 
holds the increased bank deposits. That 
“somebody” is, in large measure, the indus- 
trialist, the merchant, the business firm 
which would otherwise have had to ask for 
accommodation. The creation of credit 
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makes the business world more liquid and 
enables it to meet its own requirements of 
working capital. 


It appears that the banks’ holdings of 
gilt-edged securities are rising, while their 
advances are falling, relatively for some 
time past and now absolutely. Traditional 
banking practice might lead to the assump- 
tion that it is the fall in advances that 
causes the rise in investments. But banks 
have not bought investments because they 
could find nothing else to do with their re- 
sources. The real impelling force has been 
the decision of public policy that they must 
buy investments—first of all to push inter- 
est rates down, and subsequently to provide 
funds for war expenditure. 


The credit now being created and shortly 
to be created, will not be used to 
finance a rise in prices and a consequent 
rise in the money national income (or, at 
least, not all of it will be so used). The 
public will passively accept it as a perman- 
ent addition to its cash holdings. And one 
of the consequences will be that business 
will have even less necessity to have re- 
course to the banking system for its work- 
ing capital. The demand for advances will 
continue to decline. 


If this forecast is correct, then the banks 
are not passing through a period of tem- 
porary abnormality, but are undergoing a 
permanent change of character. The orig- 
inal conception of a bank was of an insti- 
tution that collected the savings of the pub- 
lic and used them to finance the short-term 
capital needs of industry and commerce. The 
description has long been partially, and is 
now very largely, inaccurate. On the liabili- 
ties side of their balance-sheets, British and 
American banks do not nowadays so much 
collect the savings of the public as hold its 
current cash. (To the extent that deposits 
have come into existence as the result of 
deliberate credit creation, it is particularly 
misleading to think of them as_ savings.) 
On the assets side, the banks are increas- 
ingly becoming not so much providers of 
short-term capital to business as providers 
of long-term funds for the Government. 


This change in their functions, now likely 
to be carried much further, will, of course, 
have considerable repercussions on _ the 
banks’ structure and operations. It is prob- 
able that the banks will have to change 
their ideas of how they earn their expenses 
and profits. 


—From The Economist of London 
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America as a World Partner 


Possible Frontiers of Science, Trade and Economic Regeneration 


WILLIAM E. WICKENDEN 
President, Case School of Applied Science 


EVER in modern times has a whole 

generation of mankind so complete- 
ly lost its way. When future historians 
come to fix a label upon our times it 
should surprise no one to find this called 
the Age of Hollywood—an era that pre- 
ferred diverting illusions to solid reali- 
ties; a generation that thought it more 
important to be smart than to be wise. 
It was an age of unreal Utopias in Amer- 
ica at least, of economic fantasies, which 
spent the 1920’s abolishing poverty by 
the magic stock-market inflation and the 
30’s restoring social security by spending 
more than was produced, which dreamed 
of an America made immune from the 
ills of mankind by broad seas and a tariff 
wall, an island of peace and of plenty in 
the midst of a world of want. Thought- 
ful men are not willing to. go through 
an inferno of ‘blood, sweat and tears’ 
merely to get that old world back. 


If it is hard to forgive the Harding- 
Coolidge regime on the League and the 
World Court, or Hoover—who of all men 
ought to have known the rudiments of 
international economy—on the tariff and 
the debts, it is also hard to forgive the 
Roosevelt regime for scuttling the Lon- 
don Economic Conference after sending 
delegates pledged to co-operation in 
world rehabilitation, and for embarking 
on a policy of dollars wild in the poker 
game of currency devaluation. Too 
many of Europe’s tragedies have been in 
no small measure of our making. 


But our former allies were not to be 
outdone. In repeated visits to Germany 
over a six-year period beginning shortly 
after the restabilization of the money 
and ending only a year before Hitler 
came to power, I saw the tide turn from 
hope to despair, from faith in free insti- 
tutions to fanatical introversions of blood 


From address before American Institute of Elec- 
trical Engineers, January 28, 1942. 


and race. Germany could bear the re- 
parations only as a surplus of production 
over her own elemental needs; lacking 
raw materials, this surplus could come 
only from their own intelligence and hard 
labor. But the very scale of industrial 
development and operation necessary to 
settle the reparation account would in- 
evitably give German industry an over- 
whelming dominance in all Europe. When 
the British and the French fully per- 
ceived this fact, they set in motion the 
policy of progressive frustration which 
finally drove a not-too-willing Germany 
into Hitler’s arms. 


To Avert the Dangers of Peace 


To lick Hitler and avenge ourselves of 
Japanese treachery is necessary, but it 
is not enough. Experience has shown 
too clearly that if you do not prepare for 
defense until your country is invaded, it 
is then too late. It is equally true that 
if you do not prepare for peace until an 
armistice is declared, it is then too late. 
A peace conceived in an atmosphere of 
economic prostration and emotional ex- 
haustion carries within it the germs of 
its own destruction. 


It is not war but its aftermath that 
destroys nations and threatens civiliza- 
tion. Human nature, it seems, can 
withstand the disciplined rigors of war 
better than the disintegration of peace. 
To make a successful peace, it is not 
enough to have blue prints ready in an 
official file, it is also important to con- 
dition the people for their acceptance. 


Some outcomes seem inevitable, no 
matter who wins the war. There will be 
world-wide depletion of men, materials, 
equipment and liquid wealth. Whole 
continents will be enfeebled by inade- 
quate nutrition. World trade, shipping 
and banking structures which it has 
taken two centuries to build will be 
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largely destroyed. Staples like silk and 
rubber on which trade empires have been 
built may yield place to synthetic sub- 
stitutes. The bonds of world empires 
will be loosened. Primitive peoples will 
have felt the impact of technological war 
and economy, awakening their craving 
to share in the abundance of goods which 
only an industrial civilization can supply. 


Goods or Armies Will Cross 


It seems that the world is being welded 
into a group of larger economic units in 
which the economy of mass production 
and distribution can operate effectively. 
It may no longer be possible to fence off 
privileged areas and to possess them in 
security by virtue of technological pre- 
eminence or monopoly of basic materials. 
It may be no longer possible to preserve 
a $14-a-day standard of living for the 
American workman in the presence of a 
14c-a-day standard for the equally in- 
telligent and incomparably more indus- 
trious Chinese coolie. No one expects 
and few desire an immediate equalization 
of income standards over the world, but 
there are inherent levelling forces in an 
economy of science and technology, for 
sooner or later the advanced nation 
reaches the point where it begins to ex- 
port not only goods but tools for produc- 
ing them. 


At the lowest possible estimate, the 
war’s end will find 250 millions of people 
in Europe, America and the British dom- 
inions entirely dependent for their in- 
come on the production of material of 
war. The incidence of war on the world 
of production is usually gradual, but that 
of peace is almost instantaneous. The 
Nazis have an answer; war is the normal 
state of human existence, while peace is 
a mere interlude in which to replenish 
population and restock the arsenals. We 
need a better answer, and finding it is 
likely to take the full measure of our 
wisdom and of our planning capacity. 


A mere return to the soil is not the 
way back. That door was closed for 
most of mankind over a century ago. 
Only mechanized industry and open 
channels of trade can give lebensraum 
to crowded peoples without pillage. 
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Hjalmar Schacht, the German economic 
genius, knew that when he said “If goods 
do not cross frontiers, armies will.” 


And of Course—the Debt 


We shall have problems at home from 
which no victory can shield us. Last 
year our public debt—Federal, state and 
local—reached a total of 85 billions, ex- 
ceeding for the first time in our history 
the corporate debts of our business sys- 
tem and equalling approximately our an- 
nual national income. No one knows 
where the ceiling will be. Some measure 
of inflation is inevitable, but debt alone 
is not likely to cause a run-away. Most 
of us will recognize it simply as our old 
acquaintance, Mr. High Cost O’Living. 
Government will find it necessary to hold 
interest rates and the return on invested 
funds in general down to the lowest pos- 
sible level. This will bring no joy to 
those dependent on endowment earnings, 
trusts or insurance policies. Competi- 
tion for tax money among the various 
units of government—national, state, 
city and local—and among publicly sup- 
ported institutions and social services 
will grow severe. Either we shall re- 
pudiate the debt by inflation, or grin and 
bear it, or ease its burden by creating 
new wealth and a greater income. 


We shall, however, have increased as- 
sets as well as increased debt; not all 
our war outlay is going to be used up 
in action. Our capital investment in de- 
fense plant alone may run up to 40 or 
50 billions of dollars. If we can succeed 
in making this greatly augmented plant 
investment earn its way, we shall be well 
on the road to finding the necessary em- 
ployment. War production and_ the 
armed forces together will require the 
services of about 24 millions of people, 
in comparison with the 16 millions or- 
dinarily employed in production. Past 
experience indicates that relatively few 
of the millions thus added to our em- 
ployment rolls will voluntarily accept de- 
mobilization at the end of hostilities. 


Grubstaking our Customers 


To struggle for self-preservation alone 
is, after all, little more than an instinc- 
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tive fatalism. If civilization is not to 
pass into a lasting decline we in Amer- 
ica shall have to underwrite its rehabili- 
tation. 

No doubt the isolationists will counsel 
us not to waste our shrunken wealth on 
the down-and-outs, but to wash our hands 
of the sick world and retire into an eco- 
nomic quarantine. Win or lose the peace, 
we shall have to pay for it. We can pay 
for it by withdrawing into a closed econ- 
omy, which may mean the writing off of 
a hundred billions of capital more or less, 
or we may pay for it by underwriting 
the world’s recovery and not only do some 
good, but have a sporting chance of get- 
ting our money back later with some 
profit. 

Who would provide employment in a 
closed economy for the greatly increased 
working population? If there are no 
outlets abroad may we not expect a new 
generation of false prophets to arise, 
preaching salvation by division instead 
of multiplication, while relief rolls and 
made-work projects and pump priming 
expenditures suck us down even faster 
into the vortex of national insolvency? 


A Choice of Risks 


If we do accept the great adventure 
and decide to risk our wealth on world 
recovery, we might logically begin by 
digging our gold out of the vaults of 
Kentucky to be used in re-establishing 
the world’s money system and a base for 
international credit. Unless we can re- 
store a gold-backed monetary system in 
the post-war world of international trade, 
our gold hoard is merely so much lus- 
trous metal, good for filling teeth and 
making jewelry, with a value fixed by 
the law of supply and demand. 


That would mean lending our credit 
to recent friend and foe alike, and we 
ought to expect some reasonable guar- 
antees. It might do more good and we 
might have better prospects of a return 
on it if we placed it in the hands of 
strong borrowers with diversified re- 
sources which might be organized into a 
well-balanced economy, than into too 
many small and weak hands paralyzed 
by mutual hates. Choosing the borrow- 
ers would give us a powerful voice in 
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any economic and political re-grouping 
of the world. 

The modern key to wealth is more, bet- 
ter and cheaper goods, produced in vol- 
ume through advanced technology by 
high-paid workmen, where supplies of 
materials are favorable, and sold in the 
widest markets at the lowest costs. This 
principle is no respector of political sov- 
ereignty. We must sell on long-term 
credits and prepare to take other peo- 
ple’s specialized goods and raw materials 
in excess of our exports. Our role will 
be to lead in destroying trade barriers 
rather than in erecting them. 


The One Hope 


Human experience offers only one 
hope, and that is industrialization. We 
alone will have the capital and the pro- 
duction capacity to tackle the huge job 
of industrializing such areas as India and 
China. In doing so we might find our 
one chance to keep our own wealth work- 
ing and our own plant going at a real 
prosperity level. ; 

In many respects our present partner- 
ship with Great Britain may turn out to 
be almost providential. We have no ob- 
ligation to become mere financial under- 
writers and co-policemen for imperial- 
ism. The British, however, have a world 
experience which we lack, and it may be 
well for us to plan to engage British ex- 
perience and talent in an expert capacity 
to help execute a reconstruction plan of 
our own conceiving. 


The present conflict is a revolt against 
the misdirected consequences of human 
freedom, particularly in the handling of 
new and vast economic forces generated 
by the advance of science and technology. 
Yet these forces hold the germs of a new 
and better world order. Beneath the 
surface of our conformity, a social creed 
is taking form that transcends the pre- 
vailing order. We have a faith that 
science and technology, which know no 
frontiers of geography or political sys- 
tem, hold potentialities of human better- 
ment, as yet dimly recognized. The 
well-being of mankind comes through the 
multiplication of wealth, not through 
fencing it off, or looting it from the other 
fellow, or unloading a lot of debt claims 
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on Wall Street, or by distributing a lot 
of purchasing power through political 
channels. 


We cannot accept as final any theory 
or society or organization of civilization 
that does not aim at the spread of en- 
lightenment, abundance and freedom 
among all men. 


More Controls for Inflation 


The prevention of inflation will necessi- 
tate a large extension of existing control 
measures, according to the First National 
Bank of Boston. In its February letter the 
bank states: 


“The point to be stressed is that because 
of war requirements the amount of con- 
sumers’ goods is fixed, consequently the 
bidding up of prices not only increases 
armament costs but encroaches upon the 
means of financing the war. On the other 
hand, a comparatively stable price level 
would not only provide the same quantity 
of goods but the consumers would, in addi- 
tion, have surplus funds to place in gov- 
ernment bonds, additional taxes, savings, 
the reduction of debt and the like. 


“The most effective means of curbing in- 
flation is for the government to siphon 
these funds before they enter spending 
channels. This can be done by the periodic 
collection of a specified percentage of in- 
come at the source, with the provision that 
all or part of the funds would be invested 
in defense bonds. Such a plan would not 
only be a substantial and convenient means 
of financing the war but would also provide 
the public with a backlog for the post-war 
transitional period. 


“Accompanying this diversion of funds 
into governmental channels, there should be . 
a virtual freezing of all prices including 


farm products as well as wages. To mini- 
mize still further possible “leakage” of sur- 
plus purchasing power, the system of ra- 
tioning could be greatly extended. 


“If prices are kept within reasonable 
bounds, it should be possible for the public 
to purchase, out of the surplus funds avail- 
able, anywhere from 12 to 15 billion dollars 
worth of defense bonds. Not only would 
this provide an important and sound means 
of financing our war efforts, but it would 
also greatly facilitate post-war reconstruc- 
tion.” 
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DIGEST SECTION 


Highlights of news and discussion on current economic 
topics from leading publications, addresses and reports. 


How Shall We Pay for the War? 


MARRINER S. ECCLES 
Chairman of the Board of Governors of the Federal Reserve System 


AM much more concerned about winning 

this war than I am about financing it. 
The problem of financing the war would be 
comparatively simple if all of us on the 
civilian front understood as clearly as do 
our armed forces on the fighting front that 
our very survival as a nation is at stake. 
Then the farmers would not be contending 
for higher prices, labor for increased wages, 
and business for continued high profits. 
Too many of our people are still spending 
all of their incomes and even going further 
into debt to buy more things. The war can 
never be won—much less inflation avoided 
—unless we awaken to the grim realities of 
the life and death struggle in which we are 
engaged. 


The problem of winning this war is a 
physical, not a financial, one. 
tion of effectively using our man power, 
raw materials and productive capacity. 
Half of our national effort must be devoted 
to the war. Only what is left over after 
the maximum war effort is made will be 
available for civilian use. 


So far, our standard of living is at the 
highest peak of all time. It must be dras- 
tically reduced in order to make the supreme 
effort that alone will assure victory. The 
time to reduce our individual expenditures 
is now, not after inflation has taken hold. 
The time for business to accept smaller 
profits, the time for labor to forego wage 
increases and for farmers to forego price 
advances is now. 


Borrowing should come from current in- 
comes of individuals and corporations, thus 
diverting to war needs funds that other- 
wise would tend to bid up prices of civilian 
goods. To the extent that the public fails 
to divert a sufficient amount of current in- 
come into the purchase of Government se- 
curities, the Government will be obliged to 
borrow from the banking system. This pro- 


Federal Reserve Bulletin, March 1942. 


It is a ques-. 


cess creates additional funds, and since it 
adds nothing to the supply of goods, it 
makes for inflation. 


There is no proposal to end the profit 
motive, even in wartime. Yet even that 
sacrifice would not be too great a price to 
pay to preserve our industries so that when 
peace comes they will have something left 
with which to make a profit. Unless exist- 
ing corporation taxes are sharply increased, 
corporations will have left over after pay- 
ing 1942 taxes about 3 billion dollars more 
than they had in 1939. As against this, the 
war is putting many concerns out of busi- 
ness. Others that have been prosperous in 
peace will be barely able to survive. Those 
that are earning large or even moderate 
profits, should be willing to pay substan- 
tially higher taxes in this crisis. Until this 
is done we cannot expect labor to abate its 
demands for an increased share in these 
profits. 


It is of equal importance that the base 
of the individual income tax be widened by 
reducing personal exemptions so that the 
income tax will reach down to the subsis- 
tence level. From this level, rates must 
be greatly increased all the way up. 


In order that some of the income taxes 
may be collected at the source and before 
the funds have gone into the spending 
stream, a withholding tax is necessary. 
The amount paid in withholding taxes can 
be made deductible from the amount due 
later in income taxes. 


Crowley is Alien Property Custodian 


Leo T. Crowley, chairman of the FDIC, 
has been named by President Roosevelt as 
Alien Property Custodian. As such, Mr. 
Crowley will administer seven billion dollars 
worth of foreign assets seized by the United 
States under provisions of the Trading with 
the Enemy Act. 
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War Labor Policy 


A Diagnosis of Failures and Future Needs 


TRUSTS and ESTATES—March 1942 


WILLIAM M. LEISERSON 
Member, National Labor Relations Board; Washington, D. C. 


N spite of the obvious efforts of the Ad- 

ministration in Washington to make or- 
ganized labor a partner in the business of 
war production, the newspapers report al- 
most every day resolutions passed by labor 
organizations and speeches made by union 
leaders criticizing the government for neg- 
lecting labor’s interests and demanding 
equal representation and an equal voice in 
the production program. The fact that Sid- 
ney Hillman was made co-director of the 
Office of Production Management was evi- 
dently not sufficient. The fact that the 
Labor Division of the Office of Production 
Management was equipped with an advisory 
council representing the A.F.L., the C.L.O., 
and the Railroad Brotherhoods and had 
practically complete authority over labor 
supplies, labor priorities, training, and em- 
ployment standards, as well as the deter- 
mination of general labor policy,—this also 
was not sufficient. 


A National Defense Mediation Board was 
created with A.F.L. and C.I.0. representa- 
tives both on the Board itself and on the 
panels which handled particular disputes. 
Still labor was not satisfied. The Board 
collapsed when the C.I.0. representatives 
resigned because a decision denied them the 
closed shop in the captive mines. A War 
Labor Conference was then called, consist- 
ing of twelve employers and twelve labor 
representatives—six A.F.L. and six C.I.O.. 
As a result we now have the National War 
Labor Board, again with labor equally repre- 
sented with employers both on the Board, 
which makes decisions, and on the panels, 
which settle disputes by mediation and con- 
ciliation. Evidently this also was not con- 
sidered quite enough, for the President pro- 
ceeded to appoint a War Labor Committee, 
composed of three A.F.L. and three C.I.O. 
representatives, with the employers entire- 
ly left out. This Committee is apparently 
to concern itself not only with inter-union 
disputes, as first announced, but also with 
questions of general labor policy. 


Still the labor organizations are not satis- 
fied. After all these developments they still 


From Memorial Lecture, College of The City 
of New York, Feb. 18, 1942. 


continue to pass resolutions complaining 
that they are not consulted enough, and they 
continue to demand an equal voice in the 
war program. 


What is the matter? It is not that the 
government lacks the will to give working 
people and their organizations a full voice 
and equal partnership in the common de- 
fense effort with employers, farmers, and 
other elements of our population. Rather 
it seems, the government has been unable 
to implement a method by which working 
people and their representatives can cooper- 
ate and function effectively as equal part- 
ners in a government program. 


Double-Headed Mistake 


In retrospect it is easy to see the mistake 
that was made in establishing the double- 
headed directorship of the Office of Produc- 
tion Management. It was due to inade- 
quate analysis of the job to be done and 
failure to distinguish functions. 


The experience under O.P.M.. makes it 
plain that the entirely legitimate aspiration 
of the labor movement to participate on 
equal terms with industrial management in 
the common war effort cannot be satisfied 
by the mere process of appointing labor men 
to government jobs paralleling jobs held by 
industrial managers. It leads to maneuver- 
ing and argument about policy among oper- 
ating officials whose sole duty should be to 
carry out promptly and efficiently the oper- 
ating orders of policy-making authorities. 
It turns a production organization into a 
debating society. 

There is need for discussion and debating 
of policy, but not down the operating line 
where orders must be given and production 
carried on. There is no more place for de- 
bating in a government operating agency 
than there is on an assembly line in a fac- 
tory or in the fighting line of an army. 


When the National Defense Mediation 
Board was established, it made the same 
mistake in confusing mediation with arbi- 
tration. Had the Mediation Board confined 
itself to mediation in the proper sense of 
that term, it might have survived in spite 
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of its cumbersome organization and over- 
lapping of function with the Conciliation 
Service and the Labor Division of the Of- 
fice of Production Management. 


Arbitration in Disguise 


When a mediation agency is unable to 
persuade the parties to settle a labor dis- 
pute by mutual agreement, it tries to in- 
duce them to submit their differences to 
arbitration, but it does not itself attempt 
to do the arbitrating. The mediation panels 
of the Defense Board started out following 
the same policy. But when such proposals 
to arbitrate were refused, the panels began 
to make written recommendations which at 
first were submitted merely as suggestions. 
As rejections increased, however, the pres- 
tige of the Board was endangered and an 
announcement was made that employers 
and labor organizations were expected to 
accept the recommendations. Then the 
procedure was developed to ask the Presi- 
dent to order the plant taken over by the 
government when recommendations for set- 
tling a dispute were rejected—though not in 
all cases. 

The recommendations thus became decis- 
ions or awards enforced by the power of the 
Government to commandeer plants for war 
production. This was not only arbitration, 
but compulsory arbitration which the Ad- 
ministration and most of its labor experts 
had been vigorously opposing before Con- 
gressional committees. 

When the Defense Mediation Board be- 
came an arbitration authority, it ran into 
the same difficulty of confusing policy- 
making with operating functions that oc- 
-curred in the O.P.M. Any more or less 
permanent arbitration agency must have a 
set of policies and principles to guide and 
control its decisions or awards. The at- 
tempt to make decisions without guiding 
policies or principles leads employers and 
workers to conclude that an award in a 
particular case establishes a policy which 
the Board will apply in all its cases. De- 
cisions, therefore, will appear and in fact 
are likely to be arbitrary and capricious. 
The result is the same—lack of confidence 
in what should be judicial determinations. 

Having assumed arbitration functions, the 
National Defense Mediation Board was 
pressed by some unions and undertook to 
make decisions on closed-shop issues. It 
had no law or policy to rely on in arriving 
-at a decision. It proceeded, therefore, “to 
decide each case on its merits.” The rea- 
sons for the different decisions could not be 
made clear, but the unions understood that 
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the Board had undertaken to guarantee 
“ynion security.” More and more unions, 
therefore, raised the issue before the Board, 
and when it denied the closed shop to the 
United Mine Workers for the captive coal 
mines in a decision that read very much like 
the decisions in other cases in which some 
form of closed shop was granted, the Con- 
gress of Industrial Organizations members 
of the Board resigned, and that ended the 
Board. 


Squaring Performance with Promise 


The War Labor Conference in many re- 
spects too was a lost opportunity. Here 
all the elements were present for formulat- 
ing a national war labor program on a co- 
operative basis by mutual consent of all 
parties concerned. Organized labor and in- 
dustrial ‘management having repeatedly 
pledged their whole-hearted support to the 
government in its defense policy and war 
effort, they could have been asked to make 
good their resolutions by definite commit- 
ments as to the specific things they were 
prepared to do. 
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What particular industrial and union 
practices were they prepared to sacrifice? 
What in the way of positive help could they 
contribute? The possibilities in the situa- 
tion were made evident when they readily 
gave up their cherished rights to strike and 
to lockout. Surely they might have been 
asked what measures they would adopt to 
enforce their agreement to maintain unin- 
terrupted production, and what methods 
they would recommend for settlement of 
disputes that could not be adjusted by mu- 
tual agreement. 

If they could agree on a strike policy, 
why could they not have agreed on a wage 
policy, or policies and procedures for revis- 
ing employment standards, for transferring 
workers from non-war to war industries, 
and on other matters of similar import. It 
certainly would not have been unreasonable 
to ask the American Federation of Labor 
and Congress of Industrial Organizations 
representatives to agree not to raid each 
other for members, not to try to take away 
labor contracts from each other during the 
period of the war. 


Most important was to have impressed 
on the management and union representa- 
tives that the war labor problems were of 
their making; that they were as much re- 
sponsible for finding solutions as the gov- 
ernment itself. In this way the desire of 
the Administration to have both labor and 
management jointly participate in the actual 
work of carrying out the war program could 
have been made plain to them. And this 
might well have led to the continuance of 
the Conference as a more or less perman- 
ent consultative body to which labor rela- 
tions problems growing out of the war 
could be referred for advice and assistance. 
Such a consultative committee representing 
the British Trade Union Congress and the 
Employers’ Federation is maintained by the 
British Government with excellent results. 


War Labor Board Powers 


After the Conference adjourned, the 
President issued an order establishing the 
National War Labor Board, consisting of 
four public members, four employer mem- 
bers and four labor members—two Ameri- 
can Federation of Labor and two Congress 
of Industrial Organizations. This order 
makes it clear that the new Board is to ar- 
bitrate and will make final determinations. 
It is also given authority to mediate and 
otherwise adjust labor disputes. Disputes 
will still be certified to the Board by the 
Department of Labor after its Conciliation 
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Service has failed to settle them, but the 
Board may take jurisdiction of any dispute 
in a war industry on its own motion. In 
general form and function, there is no es- 
sential difference between the former De- 
fense Mediation Board and the present 
Board. One was a mediation board that 
arbitrated; the other is an arbitration board 
that mediates. 


A stormy career lies ahead of the new 
Board. Already many cases have been sub- 
mitted to it involving the closed-shop issue 
and requests for wage increases. Success 
or failure will be determined by how it dis- 
poses of these two issues. But the Board 
has been provided with no guiding wage 
policy or union-shop policy on which to base 
its determination and awards. It might 
formulate its own policies on these matters, 
and if all the parties represented on the 
Board could unanimously agree to announce 
in advance of making decisions the general 
policies it would pursue when determining 
wage and union-shop issues, this might 
serve the purpose, for a time at least. But 
such general policies involve the main- 
tenance or modification of legal rights and 
standards of living of large sections of the 
population and affect the whole war pro- 
gram. It seems rather strange to leave the 
determination of such crucial national issues 
to an arbitration board designed to make 
awards in particular cases. 


Policy or Controversy? 


If the Board proceeds to decide each case 
“on its merits,” it may well meet the same 
fate as the Defense Mediation Board did. 
What would happen if the employer or labor 
members dissented from a decision of the 
Board, resigned because they could not ac- 
cept the policy as to union shop or wages 
implied in the decision and they were sup- 
ported in their position by the parties they 
represent? 

Again, suppose the Labor Board grants 
maintenance of union-membership or some 
other form of closed shop in its first few 
decisions; these will establish precedents on 
which unions are bound to rely in bringing 
new disputes before the Board. Will not 
the question be asked: “Why bother bring- 
ing up one case after another?” Why not 
announce in advance that the government 
has adopted the policy of guaranteeing 
“union security” by compelling membership 
in labor organizations, and thus avoid 
bringing numerous controversies on the is- 
sue to the Board for decision? [If the first 
decisions do not set precedents, but indicate 
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that sometimes “union security” will be 
granted and sometimes not, then will not 
local unions throughout the country take 
this to mean that they must create contro- 
versies in order to be able to get their cases 
up to the Board, to find out whether they 
are entitled to union security or not? A\l- 
ready national unions have announced they 
are instructing their locals to ask for union 
shops and wage increases in renewing their 
agreements with employers. 


In either case war production will be 
impeded unless broad policies are deter- 
mined in advance and people may know what 
to expect. Thus are controversies prevent- 
ed from arising and employers and workers 
can adjust differences themselves on the 
basis of the general policy. But if there 
is to be a government policy with respect 
to such fundamental issues as closed shops 
and the relation between wages, prices, and 
cost of living, should the determination of 
such policies be left to an arbitration board 
as an incident of deciding disputes between 
employers and employees? Is not this the 
function of Congress or the President un- 
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der the authority delegated to him as Com- 
mander of the entire war effort? 

It is preferable both for efficiency and 
for national unity, that the policies which 
are to govern labor relations in war indus- 
tries be worked out by mutual agreement 
and consent so far as possible. The only 
alternative will be for Congress to legislate 
what the policies should be. 

The problems are too big and too crucial 
for the War Labor Board to solve. If the 
War Labor Conference were reconvened and 
the policy problems now facing the Board 
were referred to it for study and formula- 


_tion in the light of possible Congressional 


action and the war situation, I think the 
method of mutual agreement might still 
prevail and the War Labor Board function 
successfully. Or perhaps the President’s 
War Labor Council might be given the same 
task with the addition of some employer 
members. Either of these could develop 
into the consultative agency for advice and 


agreement on policy, without which any « 


labor relations program on a voluntary co- 
operation basis is bound to prove clumsy 
and unworkable. 


Social Security for Priorities Unemployment 


ABRAHAM EPSTEIN 
Executive Secretary, American Association for Social Security 


HE main objections to the war displace- 
ment benefit proposal may be summar- 
ized as follows: 

1. It sought not an improvement in the 
present laws but merely the addition of a 
new and special system of relief to the pres- 
ent bewildering variety of programs for 
this purpose. Although all unemployment 
resulting from the involuntary loss of a job 
represents the same loss of earnings and 
creates the same social problems, this bill 
would have merely set up the victims of 
war displacement as a separate category 
for special treatment. 

2. Even as a temporary expedient the 
benefits proposed were thoroughly unreal- 
istic. For the highest rate, $24, originally 
suggested would have been obtained by but 
a handful of workers entitled to the maxi- 
mum benefits under the State laws. At the 
same time, while the single persons who 
earned high wages could receive $24 weekly, 
the low-paid workers with even as many as 


six or seven dependents would have received 
little more than they are now getting. In- 
stead, these workers, who now receive even 
in Michigan and New York the minimum of 
$7 a week, would under the Doughton bill 
have been entitled to merely $8.40 a week. 


3. The need for hasty special action was 
never demonstrated. Not only are practi- 
cally all the victims of war displacement 
entitled to the same benefits paid to all 
other unemployed workers, but, since the 
States are all loaded with money for this 
purpose, the case for ill-considered rush 
action seemed tenuous, to say the least. 


4. Although the bill sought to provide 
extra benefits for those already covered by 
the existing systems of social security, it 
did not even make a pretense to protect 
those who are now without any social pro- 
vision whatsoever. 


5. While, on the other hand, the bill in- 
corporated a few good points, such as 
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twenty-six weeks’ benefit duration and Fed- 
eral financial help, these were nullified by 
the very special and temporary character of 
the program. On the other hand, all the 
fallacies incorporated in the present laws 
were merely further embedded, which would 
have made constructive changes in the fu- 
ture more difficult than ever. 


6. Indeed, since social security legislation 
must constitute the permanent national pro- 
gram which should provide adequate social 
support at all times and in ali places, iso- 
lated, special legislation adopted with every 
change in the political wind could only 
bring ruin to the entire movement. For 
once special legislation is adopted for one 
group because of a favorable political wind, 
there will be nothing to stop special legis- 
lation against the same group whenever the 
wind changes in the opposite direction. This 
lesson is too obvious nowadays. 

While so far the problem created by prior- 
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ities and war conversions can still be met 
by the individual States for some time, Fed- 
eral action may definitely become essential 
in the near future. The remedy, however, 
does not lie in special temporary patch- 
work. Adding patch upon patch every time 
a special phase of unemployment arises will 
only make the crazy-quilt pattern of our 
existing laws still more insane. 


What is essential is a reconsideration of 
the entire program along the lines accom- 
plished in the old-age insurance program. 
The unemployment insurance laws can be 
made adequate for the unemployed through- 
out the nation only by providing socially 
adequate minimum payments for single per- 
sons supplemented by dependents’ allow- 
ances for those with families to support, 
for a period geared realistically to the na- 
tion’s needs. 


—From New York Times 


Fallacies in Treasury Tax Plan 


GUSTAVE STOLPER 
Author, “This Age of Fable” 


OTAL national income paid out last 
year amounted to $89.4 billion, an in- 
crease of $13.7 billion over 1940. Of the 
total income payments no less than $59.7 
billion were salaries and wages, an increase 
of $10.6 billion. On the basis of the Jan- 
uary, 1942, figures already available, we 
may estimate that salaries and wages in 
the current year will rise at least another 
$5 billion. If this conservative estimate 
comes through, salaries and wages in the 
three years of war will have risen in 1942 
by $20 billion against 1939, the last peace 
year. There is no doubt that the great bulk 
of this increase goes to the income groups 
below $3,000. Salaries of executives, which 
play a very minor part in the total pay-roll, 
have hardly been raised in 1941. Whatever 
additional purchasing power may have ac- 
crued to the upper income groups has been 
well taken care of by the Treasury. 


The principal problem of our tax policy 
is not how much total taxes will flow into 
the Treasury. The problem is how to deal 


with the $20 billion additional income 
created by the war, the surging tide of 
money that threatens to burst all dams 
erected for the protection of our social life, 


dams which already show uncanny leakage 
as indicated by the sharp and continuous 
rise of all commodity prices. Of these $20 
billion the Treasury actually proposes to 
draw $300 million in income taxes. Nothing 
can demonstrate the dangerous inadequacy 
of the American war tax policy more dras- 
tically than this contraposition. 

We cannot and must not base our war 
tax policy on the ability to pay. What 
matters in war finance is the “propensity 
to consume;” and we know that in America 
the propensity to consume is greatest just 
in those income groups which the recent 
Treasury proposals still want to exempt 
from additional taxes. 

The great bulk of the savings, however, 
is accumulated by the income groups above 
$3,000. If this tax bill goes through in 
anything like the present form, this pro- 
pensity to consume not only will not be dis- 
couraged but will be enormously enhanced. 
It will be irresistibly propelled by at least 
$18 billion out of the $20 billion by which 
this year’s payrolls will be larger than in 
1939. 

This recent tax program sets the penalty 
on savings and the premium on spending. 

—The New York Times, Mar. 15, 1942 
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Life Insurance Investments, Here and Abroad 


CORLISS L. PARRY 


Metropolitan Life Insurance Company 


MERICAN life insurance companies 

over the past three or four years have 
expanded their holdings of Treasury is- 
sues at as fast a percentage rate of growth 
as has the commercial banking system. 
Since the outbreak of war in Europe the 
American life insurance companies have 
invested some $4,500,000,000, net, exclusive 
of renewals and refundings, to strengthen 
and build up the national economy. 


Of this about $1,600,000,000 flowed into 
U. S. Treasury issues, another $1,300,000,- 
000 into public utility securities. About 
$500,000,000 went to strengthen the nation’s 
industrial plant, while mortgages on homes, 
farms, and other housing and commercial 
structures absorbed nearly $700,000,000. 
During the same period fire and casualty 
companies invested another $500,000,000, of 
which perhaps one-half flowed into U. S. 
Treasury issues. 


The capacity of life companies, both here 
and abroad, to participate in war financ- 
ing, is affected by some limiting factors, 
notably the fact that they entered the war 
as much heavier holders of government 
securities than at the start of the first 
World War. This was true of the French 
companies, where the 1939 ratio of central 
government securities to assets was not 
only higher than just before World War I 
but substantially above even the peak ratio 
reached during the earlier conflict. Amer- 
ican life insurance companies, as a result 
of purchases during the “War on Depres- 
sion,” also have a ratio of U. S. Treasury 
issues to total assets that is higher now 
than at the peak of World War I. But ow- 
ing to the great growth of the American 


Before joint meeting of the American Finance 
Association and American Association of Univer. 
sity Teachers of Insurance. 


insurance business, the actual number of 
dollars available for investment is never- 
theless far greater now than then. 


British and Canadian companies entered 
World War II with fairly heavy holdings 
of governments but with the percentage 
importance of such holdings to their total 
assets very substantially below their World 
War I peaks. Even before the defense pro- 
gram got under way, American life com- 
panies accounted for about 19 percent of 
the total outstanding U. S. Treasury in- 
terest-bearing debt. This ratio was about 
three times as great as the corresponding 
ratio at the peak of World War I financing. 


Favorable Factors 


A favorable factor bearing on the Amer- 
ican life companies’ capacity to help is 
that the excess of operating inflow over out- 
flow, creating reserves available for invest- 
ments, promises to continue generally favor- 
able. This excess has run about $1,500,- 
000,000 per year recently. 


In the face of very difficult conditions 
premium income of British life companies 
has been remarkably well maintained. 
Among Canadian companies premium inflow 
has substantially expanded during the pre- 
sent crisis and sale of ordinary life insur- 
ance has been of boom proportions during 
much of 1941. 


Among other items of inflow, interest 
receipts do not present so favorable a pic- 
ture because of the present low level of 
interest rates generally. 


Another favorable factor is that the in- 
surance business entered this war with 
record-breaking cash holdings, substantially 
larger than those carried in the less trou- 
bled days of the 1920’s. They amount to 
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about $1,000,000,000 for life insurance and 
$750,000,000 for fire and casualty compan- 
ies. Some portion of this cash will be avail- 
able for war financing. However, it is 
important not to exaggerate this. Ac- 
tually the present figure, 3 percent, is only 
a little above the 2 percent at the begin- 
ning of World War I. 

Just as the purchase of Treasury secur- 
ities does not adequately measure insur- 
ance’s part in war finance, neither does its 
entire investment operations indicate the 
full measure of its cooperation in the na- 
tion’s war effort. The unique place of in- 
surance arises not only because its invest- 
ment function is readily adaptable to war 
needs but because as a service industry, 
rather than one dealing in goods, it not 
only is saved from competing with war 
industries for necessary raw materials but 


WAY to exact from each citizen a sum 
proportional to the increase in his in- 
come must be considered. An excess-in- 
come tax corresponding to the excess-profits 
tax might be contemplated; but this would 
not be fair to those whose increased in- 
come is not due to wartime expansion, and 
it would reduce the incentive to greater ef- 
fort. A better method would therefore be 
to convert the levy into a deposit in the 
Treasury, at the same time planning to 
counteract a post-war slump by paying it 
out after the war. 

Interest would be paid in cash to the de- 
positors, as to the subscribers to federal 
bonds. This would convince the public that 
the levy was actually meant as an invest- 
ment—an investment in victory. As bor- 
rowing against the deposits might swell 
bank credit, the funds would have to be 
frozen for the duration of the emergency. 
Individual incomes for 1940 could serve as 
a basis of calculation. The amount to be 
levied on would be the net increase in in- 
come, that is, the increase in income minus 
the increase in taxes. 

It would be necessary to make certain ad- 
justments applying, for example, to pre- 
viously unemployed workers. For them 
there would be no income for 1940 as a 
basis; accordingly a presumed income would 
have to be estimated. This could be done 
by calculating the average regional income 





“Excess Profits” Tax on Individual Incomes 


HANS GLUCKSTADT 
Former Economic Adviser, Liberal Party in Denmark 
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is afforded the opportunity to cooperate in 
a positive way in maintaining economic 
equilibrium. 

By directing millions of rivulets of sav- 
ings into governmental and other vital in- 
vestment streams insurance provides a con- 
venient, efficient means of raising capital 
for the war effort, and taps some savings’ 
sources that perhaps could not be reached 
as easily in any other way. By inoculating 
principles of thrift, insurance helps other 
voluntary savings programs such as the 
sale of U. S. securities. Also to the degree 
that premiums spent for it might have been 
expended for consumer goods, insurance 
helps maintain commodity price equilibrium, 
and to that extent contributes to the fu- 
ture economic stability of the country by 
deferring that demand for goods until post- 
war days. 





of skilled and unskilled workers for the year 
1940. This calculation could also apply to 
workers coming from localities with a com- 
paratively lower standard of living, as it 
would not be fair in such cases to levy on 
the actual increase in income. The plan 
would not cover young people beginning 
their careers, for whom there would be no 
standard of comparison. 

As the levy applies only to increase in in- 
come, and as it requires no reduction in the 
standard of living, it should theoretically 
be unnecessary to include in the plan any 
minimum income exemptions. 

The task of administration would be en- 
trusted to the tax authorities, assisted by 
the Social Security Administration, which 
would have to deal also with those engaged 
in agriculture, domestic service, etc. It 
would improve the plan if the citizens could 
be expected to make their deposits at inter- 
vals shorter than a year, followed by read- 
justments at the beginning of the new year. 

Individuals could not be expected volun- 
tarily to save to the extent required, so the 
procedure would unquestionably entail a 
sacrifice. As it is in the public interest 


that individuals should preserve a real in- 
terest in self-betterment and increased in- 
dustry, it would be advisable to limit the 
levy to only a part of the increase in in- 
come, say 50 percent. 

From The New Republic, Jan. 5, 1942. 
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THE DIFFERENCE IN COINS 
Editorial 


¢¢ EN God We Trust” is the significant 

statement of faith that is stamped 
on the coinage of the United States. 
What could better set the value of world- 
ly goods today? This simple declara- 
tion, forgotten in the mad commerce of 
a world in revolution, provides a con- 
trast that may prove prophetic—if it is 
adhered to with courage, humility, and 
the strength of unified national purpose. 
As a mere hang-over from a glorious 
past; as a hieroglyph of a dead language 
and dead spirit, it could easily become 
as pathetically hollow a phrase as that 
which now meaninglessly adorns the 
French currency: 


“Liberté—Egalité—Fraternité,” or its 


confrere: 
“Commerce et Industrie” 


The latter is now being exchanged, at 
gun-point in conquered countries, for 
money bearing the blunt inscription: 
“Deutsches Reich**10 Pfennig.” Evi- 
dences of material wealth and the sav- 
ings of generations of a dozen other 


countries are being transferred to the 
bandit nation in exchange also for a coin 
marked “Gemeinnutz Vor Eigennutz,” 
which translated means: National Wel- 
fare before Industrial Welfare. For over . 
two years the German concept has been 
pitted against a great nation whose coins 
bear tribute to a King, but whose Prince 
of Wales carries the motto Ich Dien—“I 
serve.” Wealth, after all, is nothing 
more than a concept which attains value 
only so long as men believe in its value, 
and are productive and strong enough to 
protect that belief. 


Between the two extremes is encom- 
passed the whole swing of the human 
pendulum. On one side are those whose 
final authority is the infinite spirit we 
all know exists; on the other, those who 
look to no authority higher or more per- 
manent than a man, and his artificial 
creation—the State. Where the final 
victory lies, we can have no doubt, but 
only if we put our faith more in the 
motto of our coin than in its metallic 
content. 


Saying Something —or Just Talking? 


T an august assemblage of some of 
the biggest international brass hats, 
just prior to the outbreak of war, an 
attendant noticed a Chinese newspaper 
reporter sitting placidly in the press 
row. One after another the speakers— 


men of considerable notoriety—went 
through the ritual of public speaking 
with the most resounding and well proven 
phrases. The reporter meanwhile hard- 
ly set pencil to paper. When asked after 
the session why he had made only a note 
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BANK AND [TRuST COMPANY 


Rochester, N. Y. 


Member Federal Deposit Insurance Corporation 
Member Federal Reserve System 


or two, he said: “Chinese reporter write 
only when people say something!” 


There is a double lesson in this story 
for any business man today, but partic- 
ularly for those selling an intangible like 
trust service. This is not to suggest 
that the financial fraternity has to stop 
talking altogether for fear of giving 
“aid and comfort” to the enemy, but 
rather that they confine their public 
speaking (and that includes all forms of 
advertising) to the times when they 
have something really worth saying. 
Diversions we had time for, exaggera- 
tions or distractions we could condone 
in the easy-going peace days, have no 
place in 1942 advertising budgets or 
speaking schedules of banks, or other fi- 
duciaries. 


These days are freighted with affairs 
too serious, too fundamental, to leave 
any room for sophistry, soft soap or syn- 
thetic patriotism. Over-smart efforts to 
dress up the old line of goods in military 
regalia, when as a matter of fact they 
have no connection with the war effort, 
are worse than misleading and cause 
resentment of the reader or listener. 
Mere statements, even though elaborated, 
that a certain bank—or soup company 
or bottle maker—is behind defense, only 
prompts the query: “How far behind?” 


No one can achieve patriotism merely 
by claiming it. More substantial proof 
should be forthcoming, and surely fiduc- 
iary institutions can furnish a great deal 
of help, guidance and fundamental edu- 
cation as to vital matters on the home 
front. ‘Name’ advertising or boastful 
copy or any of an introvert nature, such 





as that repeatedly listing directors, offi- 
cers, assets, liabilities, date of founding 
and such, seem trivial beside today’s 
dramatic news and smack of “business 
as usual” to the public taste. 

Whenever space is taken in a paper, 
in a folder or on a floor, today’s story 
must be told in timely terms, full of 
reality and tied in definitely, not super- 
ficially, with either the important affairs 
of the times or the fundamental verities 
and values. It is too often forgotten in 
these times that man can make war, and 
by the same token in war time it is 
easy to forget the duties, the privileges 
and the glories of peace. 


Banks Get Wartime Statement 
of Action 


Definition of the banker’s duties in war- 
time was set forth in a statement of ac- 
tion presented as the opening feature of 
the Credit Clinic of the American Bankers 
Association which convened recently at 
The Waldorf-Astoria Hotel in New York 
City. 

The statement was presented by W. Ran- 
dolph Burgess, vice chairman of the Na- 
tional City Bank of New York, on behalf 
of the Economic Policy Commission of the 
Association, of which he is chairman. The 
statement outlines the banker’s job in war- 
time and expresses the hope that “it will 
help bankers to size up their daily work 
from a new point of view and to do better 
their essential task.” 

The duties of banks are outlined in rela- 
tion to the financing of the government in 
its war program, their duties to business 
and industry, their obligations to the com- 
munity, and their responsibility for self- 
management. 





CURRENT EVENTS 


Trust Business of National Banks 


Fiduciary Activities Show Increase Over 1940 


ATIONAL banks recorded a sub- 

stantial increase in the general ac- 
tivities of their trust departments in 
1941 over 1940, according to the recent- 
ly published report of the Comptroller of 
the Currency for the fiscal year ended 
June 30, 1941. 

During 1941 trust departments ad- 
ministered 139,619 individual trusts with 
assets aggregating $9,556,934,045. Seven 
hundred and seventy-nine of these banks 
were also administering 15,904 corporate 
trusts and were acting as trustees for 
note and bond issues amounting to $9,- 
130,832,237. Compared with 1940, these 
figures represent an increase of 1,990, or 
1.42 percent, in the number of individual 
trusts being administered, an increase of 
$211,514,363, or 2.21 percent, in the 
volume of individual trust assets under 
administration; a decrease of 369, or 
2.32 percent in the number of corporate 
trusts, with a reduction of $186,868,190, 
or 2.03 percent, in the volume of note and 
bond issues outstanding under which na- 
tional banks had been named to act as 
trustee. 


Segregation of the number of fiduciary 
accounts in national -banks reveals that 
73,361, or 47.17 percent, were those 
created under private or living trust 
agreements; 66,258, or 42.60 percent 
were trusts being administered under the 
jurisdiction of the court, and the remain- 
ing 15,904, or 10.23 percent, were trus- 
teeships under corporate bonds or note- 
issue indentures. Private trust assets 
comprised $7,526,578,799, or 78.75 per- 
cent, of the total assets under adminis- 
tration, while the remaining $2,030,355,- 
246, or 21.25 percent, belonged to court 
trusts. 


An analysis of the $7,506,675,877 of 
invested trust funds belonging to private 
and court trusts under administration 
reveals that 49.43 percent were in bonds, 
32.45 percent in stocks, 6.56 percent in 
real estate mortgages, 7.24 percent in 
real estate, and 4.32 percent consisting 
of miscellaneous investments. 

The development of these activities in 
national banks is emphasized by compar- 
ing the record in the last 10 years, which 
reflects an increase of 47,177, or 33.78 


TRUST BUSINESS OF NATIONAL BANKS 


The following table shows the activities of national banks in the trust field on June 


30, 1931, 1936, and 1941. 


Changes in trust activities of national banks in 10 years 


1931 1936 1941 


Number of national banks with trust powers admin- 


istering trusts ..... 


Gross earnings from trust departments _........._.._ 


1,573 

$30,259,000 

132,842 

$9,564,651, rt 

$11,167, 569, Het 
1,1 

$56, 956, 881 


1,537 
$32,714,000 
139,619 
eanteat 
$9,130,832,237 
1,723 
$74,809,319 


1,856 

$26, 888, 000 

Number of individual trusts being administered 2,442 

Total volume of individual trust assets —...-... $5,241, 991, 392 
Number of corporate trusts being administered 10, 5 

Total amount of bond and note issues trusteed $10,719,846,426 

Number of insurance trusts being administered 554 

Total volume of insurance trust assets —.......---.. $21,667,964 


Distribution of banks exercising trust powers and number and amount of trusts by 
size of bank capital, June 30, 1941 


Number 
of banks 
exercising 
trust 
powers 


Number of trusts being ad- 
: ministered Liabilities to trusts 
Size of capital of bank citi teenie ae 
Private Court Corporate Private 
$25,000 38 22 1 
$25, 001 to $50,000 
$50, 001 to $100,000 
$100, 001 to $200, 000 
$200, 001 to $500,000 


$500, 001 and over 


19,885, 419 
153,035,749 
419,049,594 

6,933,170,111 


7,526,578,799 


108, 832, 699 
284, 248, 509 
1,609,431,001 


2,030,355,246 


13;432 
15,904 
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percent, in the number of individual 
trusts being administered; an increase 
of $4,314,942,653, or 45.15 percent in the 
volume of individual trust assets under 
administration; and an increase of 5,359, 
or 33.69 percent, in the number of cor- 
porate trusts. 


Gross earnings from fiduciary activi- 
ties aggregated $32,714,317 for the fiscal 
year ended June 30, 1941, as against 
$31,702,000 in 1940, an increase of $1,- 
012,317. 


Three hundred and fifty-four national 
banks were acting as trustees under 
1,723 insurance trust agreements, involv- 
ing $74,809,319 in proceeds from insur- 
ance policies, while 698 national banks 
had been named to act as trustees under 
15,278 insurance trust agreements not 
yet matured or operative, supported by 
insurance policies with a face value ag- 
gregating $582,312,770. 


An analysis of the new trust accounts 
placed on the books of the national banks 
between June 30, 1940, and June 30, 
1941, reveals that 227 banks were named 
as trustees for 869 bond and note issues 
aggregating $643,842,939; 800 banks 
were named to act as individual trustees 
under 6,077 agreements involving $237,- 
331,396; 773 banks were named to act 
under 3,009 executorghips involving 
$245,138,859; 538 banks were named as 
administrators under 1,342 appointments 
involving $21,964,423; 484 banks were 
named under 2,167 guardianships involv- 
ing $15,846,859; 16 banks were named to 
act as assignees in 53 instances involv- 
ing $1,029,747; 28 banks were named to 
act in 38 receiverships involving $537,- 
788; 127 banks were named to act as 
committee of estates of lunatics in 269 
cases involving $3,724,588; and 389 
banks were named to act 5,161 times in 
miscellaneous fiduciary capacities other 
than those enumerated above involving 
$504,600,801. 


Fiduciary permits were held by 1,863 
banks with a combined capital of $1,247,- 
143,634 and banking assets of $36,226,- 
252,844, representing 36.27 percent of 
the number, 81.86 percent of the capital, 
and 87.68 percent of the assets of all 
banks in the national banking system. 
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Trust Business in Canada 
Shows Gain in 1941 


Canadian trust companies generally 
showed an increase in the volume of 
assets administered in 1941 as compared 
with 1940. Estates, trusts and agencies 
were particularly active, while the cor- 
porate trust business in most cases 
lagged behind the 1940 figures. This was 
due almost entirely to the lack of cor- 
poration borrowings through the med- 
ium of bond issues. Similar conditions 
were also apparent in the stock transfer 
department due to the continued inactiv- 
ity of the stock markets during 1941. 


Taxes in 1941 were higher than in the 
previous year, resulting in most cases 
in lower net earnings than were reported 
in 1940; although gross earnings were 
almost invariably higher. 


Double Effect of Taxation 


The increasing problems of taxation 
and the many regulations imposed by the 
government, have made the services of 
Canadian trust .companies more neces- 
sary to people of means than ever before. 
Unfortunately, however, these same taxes 
add greatly to the work and thus the 
administrative costs of trust depart- 
ments, and are felt quite acutely since, 
because of diminishing returns on in- 
vestment, adequate remuneration cannot 
be collected in times like these. 


The new Dominion tax, imposed on 
top of the already existing provincial tax 
for the first time in 1941, almost doubled 
the total succession duties on estates. 
Executors are already beginning to ex- 
perience the difficulties created by this 
new tax. Aside from decreasing the size 
of estates and thereby automatically re- 
ducing earnings, it has made it extremely 
difficult for executors to find sufficient 
readily marketable securities in estates 
to provide for these duties. Even where 
this can be done, the effect will often be 
that the sale of the best securities to pay 
succession duties will leave the heirs de- 
pendent on income from the lower grade 
assets of the estate, producing a small 
and undependable revenue. 
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CURRENT EVENTS 


The Inexact Science of Victory 


FRANKLIN B. KIRKBRIDE 


ELF-PROTECTION 

and striving for an 
ideal. These are the 
incentives which, fused 
in the heat of compell- 
ing necessity, develop 
not only a solid and en- 
during foundation, but 
create_ invincible 
strength in action. 

. While peace reigns 
and smug self-satisfaction persists, we 
have time for petty quarrels more often 
over method than objective to magnify 
our inefficiencies and give credit for su- 
perior intelligence and ability to the en- 
emies of all we hold most dear. 


If, as I believe, democracy thrives on 
criticism and is more likely to “fall than 
fight if blindfolded,” how are we going 
to preserve the best in our cherished 
way of life and yet gear into the forced 
necessities of a total war economy? 


The compelling urge to “make the 
world safe for democracy” was not only 
a battle cry but an inspiration to every 
nation that opposed the aggressor during 
the first World War. The following two 
decades saw the League of Nations go 
into eclipse, our people develop a sinister 
cynicism. Unconscious of impending 
danger, we drifted on a tide of blind in- 
difference. Was Homer Lea right when 
he wrote in 1909: 


A nation which is rich, vain and at the 
same time unprepared provokes wars and 
hastens its own ruin... A nation can 
become so rich that its very wealth will 
bankrupt it in a war with a country poor 
but frugal and warlike ... All the riches 
in the world cannot supply national 
unity nor that perseverance which is 
unappalled in disaster. 


ERE, in the United States, we are 
a strange mixture of stolid Anglo- 
Saxon and temperamental Latin. In 
1773 it took the “Boston Teaparty,” in 
1898 the “Maine” and in 1915 the “Lusi- 
tania” to arouse our fighting spirit and 


achieve unity of purpose. In 1941, is 
“Pearl Harbor” enough to swing a united 
nation of one hundred and thirty-five 
million freemen wholeheartedly behind 
the war effort and what may later be- 
come an even more difficult problem, plan- 
ning for enduring peace, backed by force. 

Is it necessary for us to suffer increas- 
ingly, to endure sorrow, loss, defeat even, 
before we can be aroused to that mighty 
effort—and self-sacrifice—which will end 
the war? The psychology of a defensive 
attitude and state of mind, fatal isola- 
tionism in a world where distance is no 
more a protecting armor, no longer suf- 
fices. Even if our own borders seem to 
some secure, the facts prove otherwise. 
The world lives and prospers only in 
peace and through productive effort that 
uplifts, that betters the lot of mankind, 
that keeps trade routes open for inter- 
change of goods and services, the high- 
ways of travel free and uninterrupted. 

Defense plays its part, is not enough, 
must be supplemented by a larger vision, 
an aggressive idealism that carries the 
war into the enemy’s territory and 
backed by irresistable daring and imag- 
ination outsmarts and outwits the wily 
adversary. Production is already ac- 
complishing the impossible, man and ma- 
chine creating equipment in such huge 
streams that the next grand strategy 
will concern its most effective direction 
and use. 

Never, in the first World War, did the 
struggle come home so closely to each 
of us. Is the organization of a million 
and more air raid wardens not an ex- 
ample of effective civilian action? Is 
not the quiet, rapid and successful oper- 
ation of the draft another evidence of 
the democratic spirit in action? Is not 
the willingness to be taxed, to be ra- 
tioned, to be regimented, all the proof 
needed to show that our people, mighty 
in peace, are equally effective in war? 


T is not regimentation we fear. We 
can submit to the most rigid pattern 
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joyfully and with enthusiasm even, if 
imposed on ourselves by our own free 
will, administered by men and women of 
our own choosing for these necessary 
tasks. 


We are no longer simply on the defen- 
sive, for command as well as production 
line is being streamlined that we may 
the better carry the battle for a cher- 
ished ideal into the enemy’s territory. 
This is the same old fight to make the 
world “safe for democracy,” to carry our 
ideals to the farthest boundaries of the 
world. This time if, God willing, the vic- 
tory is ours, we here at home and our 
fighting forces abroad will not permit 
the victory to be snatched out of our 
hands. 


The ideals of Woodrow Wilson may 
seem to the cynic the dream of unattain- 
able heaven on earth. It is the striving 
mightily and victoriously for an ideal, 
even though not attainable wholly, that 
will toughen our bodies and spirits alike, 
that will give us the endurance, the cour- 
age, whatever the cost, to carry through 
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to victory for government of the people, 
for the people and by the people. A 
world part free, part slave, can no more 
endure than a nation divided against 
itself. 


Our Col. Charles Willoughby said in 
analyzing the conclusions of that genius 
in military strategy, Homer Lea, “He 
did not make enough allowance for that 
forever inexact science, the science of 
the human soul.” Here is where every 
tyrant who would impose his will on sub- 
ject peoples has, from the beginning of 
time, failed utterly. 


Brooklyn Trust to Resign as 
Executor of Ebbets Estate 


The Brooklyn Trust Company recently 
filed a petition in Kings County Surrogate’s 
Court asking permission to resign as one 
of the executors of the estate of the late 
Charles H. Ebbets, owner of a one-half in- 
terest in the Brooklyn Baseball Club. 


In commenting on the action, George V. 
McLaughlin, president of the trust com- 
pany, said: 


“Because the ball club stock constituted 
the principal asset of the Ebbets Estate, 
the trust company, as a bank, made loans 
to the club at a time when it could not ob- 
tain credit through normal banking chan- 
nels, thereby preserving the assets of the 
estate, providing means for the club to re- 
habilitate itself financially, and resulting in 
benefit to persons beneficially interested in 
the estate. These loans reached a maxi- 
mum of about $500,000 at one time. 

“The financial rehabilitation of the ball 
club has now become a fact. The loans 
have been fully repaid and the Brooklyn 
Trust Company is asking to be relieved of 
the dual position which it has occupied 
during all of this time—that of acting both 
in a fiduciary capacity and as a creditor 
of the estate.” 


The petition, in stating that the loans to 
the ball club by the Brooklyn Trust Com- 
pany have been repaid, sets forth the opin- 
ion that the club should now operate profit- 
ably and that it no longer needs such ser- 
vices as the trust company may have been 
able to render in the management of its 
affairs in the past. 


A hearing has been scheduled by the 


Kings County Surrogate’s Court for April 
9. 
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Converting Hidden Assets to Sales Use 
Means Other than “Pushing Doorbells” to Sell Trust Service 


EARL S. MacNEILL 
Trust Officer, Continental Bank & Trust Company, New York 


ISCUSSION has been known to 
wax lukewarm in. trust com- 
pany offices (which is equivalent to 
waxing hot in less austere quarters) 
as to whether trust officers should 
seem to sit passively awaiting trust 
business or should cast off the robes 
of majesty and go hustling after it. 
“Sit” has been qualified by “seem 
to”’ because no one, of course, can 
seriously argue that trust officers 
should simply sit. It is assumed 
that even sedentary trust officers, 
spiderlike, are spinning webs to 
snare new business. The assump- 
tion, on the other hand, may be 
over-generous. Many an operating 
trust officer has been heard to say, 
“T can handle a job of trust admin- 
istration as well as the next fellow, 
but I’m no salesman.” He may add, 
muttering in his beard, “. . . and I 
don’t intend to be.” 

His point of view is understandable. 
Whether he has come up the slow way, 
as office boy, clerk and trust administra- 
tor, or has had the training of law school 
and law practice, he has been schooled 
in the discipline of stewardship. ‘“Sell- 
ing” in the manner of the up-and-at-’em 
school is abhorrent to him. He draws 


the ill-considered conclusion that “‘it is 
beneath my dignity.” 

Here he is palpably wrong. There is 
no place in trust business for dignity for 
its own sake. Stuffiness is out. But 
self-respect is something else again. It 
is a basic ingredient of the professional 
concept. It is respect for his calling, 
given expression in ethical codes, that 
keeps the doctor and the lawyer from 
attaching a neon coil to the light under 
his bushel. The public as a whole com- 
prehends and accepts the professional 
attitude. Picture the horror that would 
sweep Doctor X’s community if the good 
medico suddenly appeared in sundry 
doorways inquiring, “May I be permitted 
to demonstrate my improved, centrifu- 
gal, stream-lined stomach pump?” Or 
if Lawyer Y routed housewives from 
their pantries to ask, “How about a cut- 
rate divorce today?” 

Despite pronouncements that trust ad- 
ministration is a business and not a pro- 
fession, there is a professional aspect 
to trust business that we should cherish. 
The patient goes to his doctor because 
he has a stomach ache and the client goes 
to his lawyer because he has a legal 
headache. The trust prospect should go 
to the trust officer, if only because the 
trust officer is a specialist in heartaches 
—which, sometimes, he feels he is. 
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Turning Inside Out 


HIS discussion has relatively little 

application to the large, highly or- 
ganized trust department which main- 
tains a fleet of trust service salesmen, 
complete with promotional literature and 
estate planning facilities. We are con- 
cerned with the small or medium-sized 
department with one, two or three senior 
trust officers and none to a half-dozen 
assistants; where the senior (or sen- 
iors) in particular, is expected to wrestle 
with technical problems of trust manage- 
ment, work investment miracles, play 
father to beneficiaries, and simultan- 
eously keep an ever-increasing stream of 
new business flowing into his depart- 
ment. 


It should be conceded that this officer 
has advanced far in salesmanship if he 
is turning out a satisfactory performance 
as a trust administrator—if investments 
are profitable and beneficiaries praise 
his tact and impartiality. He is the 
mousetrap, which must be good, else the 
world will beat no pathway to his em- 
ployer’s door. But this is indirect sell- 
ing, and the times (and the trust officer’s 
superiors) demand direct, or active, sell- 
ing. So the question must still be asked: 
“How best can the trust officer actively 
sell?” 


One method is to assign to the trust 
officer a schedule of out-of-office calls, 
with a paraphernalia of vari-colored in- 
terview reports and follow-up cards. He 
is lectured and “inspirationalized.” He 
is taught the technique of telephonic 
door-opening, the arts of developing and 
holding interest; he is warned of the 
conversational cul-de-sacs that bar the 
way to further solicitation. Examples 
are cited of the generous rewards of 
persistence. 


No Possible Doubt Whatever 


HERE are trust officers, no doubt, 

who take to this like ducks to water. 
(And, if they do, more power to them! 
Selling their heads off, they disappear 
quickly from the orbit of this article.) 
But the chances are that the average 
trust administrator, the product of his 
training and environment, will find the 
language of supersalesmanship alien and 
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embarrassing; and his reaction may be 
resentment rather than the hoped-for 
fervor. 


Since selling and apathy are incompat- 
ible, it is the duty of Management to find 
a means to stimulate and maintain the 
enthusiasm of the administrative trust 
officer as a sales unit. Which brings us 
to our somewhat immodest thesis: that 
that trust officer will be most effective 
as a new business producer to whom: 


(1) the highest ranking officers of 
the bank (as well as full-time trust solic- 
itors, if any) 

(2) bring their best customers and 
prospects, 


(3) as to one who speaks with high 
authority as a specialist in some impor- 
tant phase of trust activity. 


Referring to (1): Why the highest 
ranking officers? Because the wealthiest 
customers and prospects are usually 
theirs. Because their endorsement of 
the trust officer’s authority will carry the 
greatest weight. Printed “literature,” 
with the familiar generalizations as to 
the skill and experience of the trust de- 


partment staff, is easily forgotten, if, 


indeed, it is read. But when Hector 
Beetlebrow, the President, seats himself 
with his customer at the Trust Officer’s 
desk, then will customer Croesus Strong- 
box be adequately impressed. (Note: 
At the opposite, or negative, pole in sales- 
manship is the push-button, or Miss- 
Doodling-tell-Smithers-I-want-to-see-him 
introduction, which starts the Trust Of- 
ficer tumbling downstairs in a dither to 
find out what the Boss wants.) (Fur- 
ther note: the Trust Officer tumbles 
downstairs because somewhere upstairs 
is where he is usually kept.) 


Lese Majeste? 


6é RING” in (2) is meant in the 

sense of “go out and get” if that 
is the only way the prospect can be 
brought to the trust officer’s desk. Yes, 
the President, the Chairman of the 
Board, the Executive Vice President and 
all the other Vice Presidents should, if 
necessary, actually do the leg-work for 
the Trust Officer. It will not often be 
necessary. The senior bank officer will 
not worry much about telephone tech- 
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nique. Doors snap open to him as if 
operated by electric eyes. He will meet 
friend Tom at the club; lunch with pros- 
pect Dick; catch customer Harry’s eye 
as Harry passes en route to the loan 
officer’s desk. 

Premise (3) presupposes that what- 
ever the circumstances of the meeting, 
the executive officer will turn the con- 
versation to taxes, to wills, to custody, to 
trusts; will build up the trust officer as 
a personality — as an authority; will 
persuade the prospect to consult that 
authority. 

At this point (3) splits into the pedan- 
tic pattern of (a) and (b). (a) The 
trust officer’s authority must be “built 
up”; (b) The trust officer must see to it 
that he is not built up for a let-down. 
Which operation should have precedence? 
Neither; like the chicken and the egg, 
they are independent. It is easy to say 
that the trust officer should qualify as a 
topnotcher first. But the conscientious 
trust officer will study until he dies, 
knowing that he has mastered but a frac- 
tion of the lore that relates to his calling. 
As he progresses he must forego false 
modesty and start to throw his weight 
around. 


Laying the Groundwork 


HE process may work like this: 

Trust Officer A in the city of X is 
particularly interested in taxes—in es- 
tate and gift and income taxes, in the 
troubled history of tax avoidances, in the 
impact of taxation today on individual 
incomes and estates. In addition to the 
tax work incidental to the trusts in his 
department, he pushes his research to 
the point that he can confidently write 
bulletins and articles commenting on tax 
changes, stressing the importance of 
liquidity in estate planning, projecting 
tax trends as he sees them. These are 
published by the bank for distribution 
to prospects, to insurance underwriters 
and attorneys. Trust Officer A finds 
group discussions (at the local bar asso- 
ciation, chapter of the A.I.B., etc) or to 
talk informally at life insurance agency 
meetings, or at businessmen’s luncheons 
or at women’s clubs. He arranges to 
write a weekly tax column in a local 
newspaper. 
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Trust Officer A, obviously, is not con- 
tent to sit puttering with accountings 
and inventories (at least not all of the 
time) while waiting for silver platters 
without visible means of propulsion to 
glide in gleaming with shiny new trust 
appointments. He is working to attract 
new business in the way he knows best. 
If the officers of the bank, senior to him 
and junior, will recognize and confirm 
his right to speak with authority, they 
can build him into one of the most im- 
portant new business factors in the 
bank. 


Make A Reputation 


RUST Officer B in the city of Y is 

a student of methods. Surrounded 
by competent aides, he deems it his task 
to keep the machinery of his department 
moving smoothly and effectively. He 
likes to take long forms and trim them 
down to short forms, and his happiness 
is beautiful to see when he has devised 
a single operation that will take the place 
of two. He, too, is impelled to write. 
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How he conducts his business is of less 
importance to his customers than to 
trust officers elsewhere; accordingly 
Trust Officer B seeks his forum in sec- 
tional banking association meetings and 
in magazines of national influence. 
Eventually this prophet becomes recog- 
nized in his own country through the 
echoes rebounding from his extra-mural 
activities. His employers will be wise 
to capitalize at home upon the reputation 
he has won abroad. 


Trust Officer C of the city of Z is an 
investment man. He is a thoughtful 
analyst with appropriate training and an 
experience that has included enough mis- 
takes to sharpen and temper his judg- 
ment. Too reticent to speak before large 
gatherings or to write for publication, he 
concentrates on the job at hand: the 
management of the trust funds under 
his care. The beneficiaries see the re- 
sults only and are content—rather con- 
tent than vocal, they are getting no 
better than they had been led to expect 
by the trust companys advertisement of 
its investment skill. But the officers and 
directors who compose the investment 
committees see the work-in-progress; 
Trust Officer C’s trust reviews and sta- 
tistical memoranda are the material upon 
which they base their highly esteemed 
decisions. It is the duty of these men 
to build C up, é¢o tell their prospects 
proudly, “Here is the best investment 
man in the State.” 


(It has been suggested that we have 
been somewhat too easy on Trust Officer 
C; that he should be compelled to over- 
come his reticence to the extent that he 
school himself to speak his mind before, 
at least, informal gatherings—for his 
own good and the good it will do his 
bank. Right. It is no part of this thesis 
that trust officers should follow the line 
of least resistance.) 


And so on. D excels in the manage- 
ment of real estate; E pounds away at 
Common Trust Funds; F is a conscien- 
tious member of Trust Association Com- 
mittees, working for uniform legislation, 
for standardized practices and fees. 
Each will live up to whatever reputation 
of expertness is created around him. 
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As a footnote to this discussion of 
“prestige” selling, it should be com- 
mented that the psychological advantages 
of having the prospect come to you are 
enormous. The prospect is buying, he 
is not being sold. 


Ignorance of Selling is No Excuse 


HE foregoing examples have been 

cited in answer to the querulous de- 
mand of “tough” executives: “Why in 

. can’t that ... get off his seat and 
go out and rustle some trust business? 
He ought to stay on his bicycle! Let 
the clerks take care of the accounts!” 


Quite apart from breaking faith with 
those who have been induced to bring 
their trust accounts to the bank by the 
representation that beneficiaries would 
be dealt with by senior officers, such a 
statement ignores the existence of cer- 
tain kinds of selling that even a purely 
administrative trust officer must master. 

Having painted a picture of new bus- 
iness solicitors and banking officers 
bringing prospects to a trust officer who 
has established himself as something 
more than ‘“‘just any trust officer,” it is 
fitting to discuss briefly a second type of 
selling which now comes into play. 
Chances are that the officer who brought 
the prospect to the trust officer’s desk 
is indistinctly aware of the differences 
between an inter-vivos trust and an 
agency account, and would be quite lost 
in a discussion of the latest rule as to 
the application of the proceeds of the 
sale of unproductive property. (Lost 
along with the trust officer.) 


Whatever the prospect’s problems (and 
they may cover a wide range through 
family relationships, business policies 
and tax predicaments; may involve bus- 
iness insurance trusts or pension plans) 
and whatever the relatively limited field 
of the trust officer’s specialty, the trust 
officer must understand these problems 
and attempt sympathetically and wisely 
to solve them. He must organize the 
case; after the half hour or so spent 
(perhaps quite sociably) by the contact 
officer, the trust officer must devote 
hours, perhaps days of patient negotia- 
tion and highly technical work before the 
job is on the books. 
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And of Course—Satisfied Customers 


F performance equals promise, new 

appointments will come which have 
no other source than pleased customers. 
Strangers have been known to say: 
“You have done so well for X that I 
wish you to be my trustee.” Many a 
trust officer who has worked long and 
earnestly with fractious beneficiaries 
has reaped, this side of Heaven, just such 
a reward. 

More than any other, this variety of 
selling may work a calamity in reverse. 
No greater disservice has been done to 
the cause of institutional trust business 
than by outstanding examples of bad ad- 
ministration that have found their way 
into the courts and consequently into the 
press. Minor dissatisfaction of benefic- 
iaries can cumulatively do great harm. 

So important is plain, every-day com- 
petency that some way should be found, 
in every trust institution, to make each 
person engaged in administrative work, 
of whatever character, feel truly that he 
—or she—is validly contributing to the 
sum total of the trust company’s new 
business effort. When this is done, the 
millenium will have dawned. 


If there is a new note in this article, 
it lies in the suggestion that trust offi- 
cers deliberately should submit them- 
selves to a prestige build-up as a selling 
device. In saying this, it is easy to be 
misunderstood. This is no plea for two- 
bit fame for its own sake, or for ani- 
mated statuary. In fact, the trust officer 
who lacks a flair for direct selling will 
not find those things easy to do which 
smack of exhibitionism. He may choose 
the lesser evil of pushing doorbells. But 
he should take heart from the fact that 
in the old mousetrap story (overworked 
by previous references) nothing was said 
about peddling. The world took the in- 
itiative in trampling the path to the 
perfectionist’s door. 

The final word is to management. In 
a preoccupied world the burden of proof 
is on the perfectionist. It does little 
good to put the mere building (salesroom 
is really the word) on Main Street if the 
talents that can make the banking house 
great are kept—even to the least of those 
talents—in the ledger of “hidden assets.” 


Contacts 


Our continuous contact 
with trust cflicers is one reason why 
advertising prepared by Purse will 
be so effective in developing contacts 
between you and trust prospects. As 
a Purse customer, you benefit by the 
experience of hundreds of other 
banks. Contact with us, by letter 
or in person, will show you how 
easily Purse service can be adapted 
to your requirements. Write today. 


THE 


Headquarters for 
Trust Advertising 
CHATTANOOGA ¢ TENNESSEE 


Decline in Candidates 
for Trust Diploma 


Results of the examinations for the 
diploma in executor and trustee work for 
1941, given by the Institute of Bankers in 
London were recently published in the In- 
stitute’s Journal and reveal that only 347 
candidates took the examination last year 
as compared with 672 in 1940. Sixty-four 
candidates completed Part II, and sixty Part 
I. First place honors in the former were 
taken by Arthur Bernard Frank Pilking- 
ton, Lloyds Bank, Ltd. The John Caulcutt 
Prize in Executor and Trustee work was 
won by William Alexander Glencross of the 
Ewhurst branch of Lloyds Bank. 


Part I consists of English Composition, 
Practice and Law of Banking, Bookkeeping, 
General Principles of Law, Death Duties 
and Probate Practice. 


Part II is comprised of Theory and Prac- 
tice of Investment, etc., Law relating to 
Wills, etc., Trust Accounting, Elements of 
the Law of Real Property, etc., Practical 
Trust Administration. 
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Advertising and Public Relations Study 
Missouri Bankers Assn. Conducts State-wide Survey 


SURVEY of Missouri banks to deter- 

mine their advertising and public re- 
lations methods and find out how and to 
what extent they were utilized, was recent- 
ly conducted by the Committee on Educa- 
tion and Public Relations of the Missouri 
Bankers Association. The information is 
being used in connection with some of the 
Committee’s activities and has proved of 
help to members of the Association in com- 
paring some of their methods and policies 
with those of a larger number of other 
Missouri banks. 


Question 1: Does your bank hold reg- 
ular meetings of its personnel to discuss 
current bank problems and for educational 
purposes? 


Yes sia alisaedh ilachaidiciadaeicepslaseiealeene 
aa Sakthicanihdehickecaieaee 


Question 2: Do members of your 
staff ever speak before civic organizations, 
schools and college classes? 


SS eee 7 


Question 3: Does your bank advertise 
in local newspapers? 


Yes Se 


siiesasbieca 


When asked who prepared their newspaper 
advertising, most of the replies fell into 
three categories. Advertisements were 
either prepared by someone in the bank 
(174), prepared especially for the bank by 
some outside agency (44), or prepared for 
the use of other banks as well as their own 


(30). The other replies indicated com- 
binations of the three noted above. 


Question 4: State briefly other types of 
advertising used? 

Calendars led with 70 votes, closely fol- 
lowed by local directories (telephone or city 
directories, church or school bulletins, pro- 
grams of local events) with 62. Direct mail 
was mentioned by 43 banks and outdoor 
advertising by 31. Twenty-seven banks 
used souvenirs such as pencils, coin purses, 
etc.’ Twenty-four used bank statements. 
Window or lobby posters were used by 20; 
picture shows or theaters by 19. 


Question 5: What service does your 
bank advertise most frequently at present? 


Various loans __.._. 

General Banking Service _. 
Safe Deposit Boxes tees 
Checking account advantages _ 
Sale of Defense Bonds ___. 
Savings Accounts 
Trust Services _. 


Question 6a: Does your bank attempt to 
supply local papers with news items? 


Question 6b: If so, are the newspapers 
cooperative in connection with news items 
sent to them? 


(There are some 50 banks in the State of 
Missouri which have active trust depart- 
ments. Editor’s Note.) 
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Trust New Business Column 


REASON vs. EMOTION 


EVERAL weeks ago your reporter 

had the very enjoyable privilege of 
sitting in on one of the lively monthly 
sessions of the Personal Trust Round 
Table of the American Institute of 
Banking’s New York Chapter. After 
two straight-from-the-shoulder talks on 
new business, the meeting was thrown 
open to discussion, and the question 
was raised of Reason vs. Emotion in 
trust advertising. Opinion was rather 
well divided on the relative merits of 
“tear jerker” copy and the straight un- 
emotional sales story, which seems to 
characterize the bulk of our trust ad- 
vertising today. 


This department has always felt that 
there is not enough humanism in most 
trust advertising; that there is too 
much explaining and too little selling 
appeal. By humanism we don’t mean 
the stuff of which sob stories are made, 
but rather an appeal which prospects 
can feel in terms of their own exper- 
iences and emotions. The emotional 
appeal should be the thing that attracts, 
that catches your eye and holds it as 
you thumb through your newspaper or 
magazine. It should be in your caption 
or part or all of your illustration. For 
example, the Bell Telephone Company 
consistently uses a photograph or draw- 
ing of a baby in their advertising. 
Babies and telephone service are as 
closely connected as eskimos and re- 
frigerators, but it answers the first job 
of any advertisement by stopping the 
reader. Once he is stopped we can 
begin to sell him. That’s where the rea- 
son factor of this equation comes in. 
It is in the copy that the rational argu- 
ment for the use of the product or ser- 
vice is set forth—and if effective that 
rational argument will stimulate emo- 
tion and induce action. 


No, we don’t expect that statement 
to go unchallenged since so many adver- 
tising men feel that the human animal 
is not a rational one; that it’s useless 
to appeal to him with rational argu- 


ments. They feel that the only way to 
prick his emotional sensibilities is 
through pure unadulterated emotion... 
* * *% 

S if to answer our plea for more 

humanism in trust advertising, G. 
Lorne Spry, advertising manager of the 
Canada Trust Company of London, On- 
tario, has sent us a set of attractive 
multi-colored trust folders, the front 
covers of which contain a tipped on 
photo illustration around which the 
copy has been written. “This surely 
is putting the cart before the horse,” 
says Mr. Spry, “but, as the saying goes, 
regulations are made to be broken at 
times.” We can’t vouch for the authen- 
ticity of Mr. Spry’s quotation, but we do . 
admit that if such a quotation does 
exist this is one time when a breach of 
regulations is entirely justified. Artis- 


| 
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tically and mechanically the one illus- 
trated speaks for itself. All touch on 
the every day lives of men and women 
and tied in with their individual cap- 
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tions they tell the story of the corporate 
fiduciary in a language that all can 
understand. The copy merely elabo- 
rates on the graphic picture story. It 
is simple and to the point and substan- 
tiates the emotional appeal of the 
cover... 

Another excellent mailing piece re- 
cently called to our attention is one sent 
out by the Equitable Trust Company of 
Wilmington, Del. It is devoid of any 
illustrations or artistic decorations, but 
the copy we recommend as natural and 
useful. The caption on this four page 
brochure salutes you with: 


A Personal Matter? 
(Yes ...and No) 


“You consider your will a very per- 
sonal document,” the copy begins.*** 
“You naturally think of the adminis- 
tration of your estate as a personal 
matter. But neither a will nor the 
administration of an estate is a purely 
personal matter. There is a business 
side to both, and it is very important. 
Unless you consider it, and plan for 
it, your desires for your estate and 


family may fall far short of fullfil- 
ment.” 


The copy goes on to elaborate on the 
trust company organization and explains 
how it is better geared to handle the 
various involved business problems that 
come up in the course of estate admin- 
istration than an individual executor or 
trustee. Nothing fancy or emotional 
but it talks primarily from the stand- 
point of the prospect and his problems. 
It embodies quite skillfully one of the 
fundamental principles of salesmanship 
and advertising: “Convince your pros- 
pect that he should buy your product or 
service because it is in his interest to 
buy them, rather than because you want 
to sell him.” ... 

* * * 


“TURN OUT THE LIGHTS” 


UR admonition to “get down to street 

level” as an important step in the 
democratization of trust business came 
in for some interesting commentary from 
a few of our readers last month. At the 
risk of stepping outside of the literary 
province of this column, I’d like to relate 
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a story which trust new business men— 
and journalists too—might well hear and 
bear in mind. 

President Roosevelt read at a recent 
press conference a letter received from 
James M. Landis, dean of the Harvard 
Law School and Director of Civilian De- 
fense, on the subject of blacking out 
Federal buildings during air raids. 

“Such preparations shall be made,” 
the Landis letter said, ‘‘as will complete- 
ly obscure all Federal and non-Federal 
buildings. Such obscuration may be ob- 
tained either by blackout construction 
or by the termination of illumination” 
and so on. 

The President grinned, made a few 
remarks to the press, then turned to his 
secretary: “Tell them,” he said, “that 
in buildings where they have to keep the 
work going, to put something across the 
window. In buildings where they can 
afford to let the work stop for a while, 
turn out the lights!” 

Haven’t you seen ‘ad’ copy or a bro- 
chure or a letter to a beneficiary that 
could have stood a good verbal dehydra- 
tion like that? (And of course, new 
business columns are no exceptions. . .) 

* *% * 

NE important fact trustmen might 

well consider in formulating their 
advertising and new business plans for 
the coming months is that direct mail 
campaigns, no matter how carefully con- 
ceived and executed, lose much of their 
effectiveness when they have to compete 
with distracting world events for atten- 
tion. For example, one advertising re- 
search bureau showed that newspaper 
advertisements appearing the morning 
after the Pearl Harbor incident received 
the lowest readership of any in the his- 
tory of that organization, despite the 
fact that newspaper sales reached all 
time highs. Imagine the fate of a lonely 
advertising brochure on a morning when 
newspapers carry a shouting 48 point 
banner head announcing some moment- 
ous military conquest or defeat. 

Recognizing the personnel problems 
which exist, we might advise placing as 
much emphasis as possible on personal 
solicitation and timely advertisements, 
and being wary of placing all your eggs 
in the direct-by-mail basket ... 
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Mortimer Lives! 


OW often the expression is used, “He wasn’t appreciated until after he 

was dead!” Fictional characters have this advantage over ordinary mor- 
tals, that, hearing their post-mortem praises, they can arise from the melted 
residual lead of their cremation, house their indomitable souls in gay new 
typography and sally forth, a world to re-conquer! 

Thus with T. Mortimer Plumb. In the December issue of Trusts and 
Estates he was permitted to expire. It was intended to adapt to Mortimer’s 
needs Mr. Foosaner’s article, “The Stock Purchase Agreement,” which ap- 
peared in the January issue, but there was insufficient time to complete the 
necessary changes in the text. Lassitude by this time had overcome the volun- 
tary editorial panel whose diminishing labors with the pulmotor had kept 
Mortimer—after a fashion—alive. One editor said, “You take it;” another, 
“No, you take it;”” meanwhile Mortimer died. 

Miracles then happened. People wrote letters. Mourners paid their 
respects at the Trusts and Estates rooms at the Mid-Winter Trust Conference. 
Admirers telephoned their anxious queries. “What happened to Mortimer 
Plumb?” became a (practically) nation-wide cry. 

Now we will make up a story of what happened: Mortimer one night 
(reeling from fatigue and the fumes of his chemical laboratory) wandered 
from reality into a strange-seeming region where he met a sorceror who 
drew a magic circle about him; and when Mortimer stepped from the circle he 
had added ten years to his age. The magician, prior to disappearing in a puff 
of smoke, endowed Mortimer with several changes in his family situation, 
which will be duly recorded in the April issue, and equipped him with a record 
in World War I, wherein his talent for chemical warfare had won him a first- 
lieutenancy. 

Mortimer retained his status as a Reserve officer, thanks to the retro- 
active powers of the wizard, so that at this writing he is endeavoring to get 
his affairs in order preparatory to entering active service. He expects to be 
assigned, within a few weeks, to technical duties appropriate to his training 
and experience. During these weeks his friends, Mr. White and Mr. Lee and 
the late Lawyer Brown’s son, will be conferring with Major T. Mortimer Plumb. 
The first results of their deliberations will appear in the April issue of Trusts 
and Estates under the sub-title: “CHAPTER 4: A WARTIME ESTATE 
PLAN.” 

In the meantime, there follow two sets of correspondence on the afore- 
mentioned December and January articles. 
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Why A Business Insurance Trust? 
Comment and Reply on Plan for Mortimer Plumb 


HAVE read, in the December number of 

Trusts and Estates, how a business in- 
surance trust solved Mortimer Plumb’s 
troubles. 


Assume the shares of the chemical com- 
pany to be worth exactly $100,000. Mr. 
Simpson, the President, owned 40%, or in 
value $40,000. This is the largest sum 
which would be needed to avoid the many 
difficulties which were pointed out to Mor- 
timer. In other words, with this sum the 
shares of any deceased stockholder could be 
purchased by the survivors, the widow of 
the deceased stockholder eliminated from 
the business and have in hand hard cash 
instead of a minority holding in a close 
corporation. 


Why then carry insurance in the total 
sum of $100,000? After all, the purpose is 
not to insure lives, but to insure the exis- 
tence of a fund for the purchase of shares 
of the deceased stockholder. 


Presumably the insurance in question 
would be the level annual premium type. 
If so, in addition to accomplishing the pur- 
pose of the arrangement, such insurance 
would involve, in fact, enforced savings by 
all parties. Furthermore, at the death of 
each one a cash adjustment would have to 
be made with the estate of the deceased 


and it is possible that the others would he 
without the funds necessary. 

If the plan is to insure each other’s lives, 
why is any agreement necessary? If, for 
instance, Mortimer could procure consent 
of the other three to insure their lives, upon 
the death of any one of the three Mortimer 
not only would still have his own stock but 
would also have the money with which to 
buy the deceased stockholder’s shares. 

If he insured his own life in an amount 
equal to the value of his own holding, then, 
upon Mortimer’s death his widow would 
have the same amount of cash as if Mor- 
timer was a party to an insurance trust 
agreement and would also own the shares. 

Why wouldn’t it be better for the four 
to purchase term insurance on the joint lives 
of all four in the amount of $40,000, the 
highest amount required on the death of 
any one of the four? 

In a general way it seems to me that the 
life insurance men have, up to now, attempt- 
ed to meet a real business need, namely, 
business insurance, by selecting from their 
stock in trade the article that comes closest 
to meeting the customer’s needs. I think 
there is a real need and opportunity for a 
specially designed policy to fit Mortimer’s 
situation. 


Chicago, Ill. (Signed) Robert E. O’Dea 


Reply by Estate Planning Panel of Trusts and Estates 


HE purchase and sale agreement is the 

most essential ingredient of. the entire 
transaction. Without such an agreement, 
it would not be incumbent upon the deceased 
stockholder’s estate to sell his shares of 
stock, nor would the survivors be obligated 
to purchase it. Thus the beneficiaries of the 
estate could retain their participation in the 
company even though the survivors had re- 
ceived the necessary cash to purchase the 
stock. The contention that Mortimer could 
insure his own life, with the result that his 
widow would have both the insurance pro- 
ceeds and his stock, similarly overlooks the 
important point that the main reason for 
the plan is that the surviving stockholders 
wish to retain control of the management 
of the business by purchasing the interest 
of the deceased share owner. 


The purchase and sale agreement usually 
establishes a fair method of valuation and 
at the same time creates a willing buyer 
and a willing seller. The insurance simply 
provides the funds. As a matter of fact, 
the insurance factor is only incidental to 
the whole scheme, constituting just one 
method of furnishing the necessary cash. 
For example, where a stockholder is unin- 
surable, a sinking fund might be set up to 
make available, at least in part, the re- 
quired sum. 

It is desirable, but of course in no way 
mandatory, that the amount of insurance 
on any one stockholder’s life be equivalent 
or approximate to the full value of his 
shares. However, many cases have come 
to the attention of the panel where, for 
practical reasons, the amount of insurance 
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has been substantially less than the value 
of the stock. In the latter instances, it is 
important that the agreement clearly set 
forth the terms and conditions upon which 
the deficiency is to be met. Thus, it may 
be provided that the surviving stockholders 
give promissory notes for the unpaid bal- 
ance. Questions of interest on the notes 
and collateral, if any, should be decided upon 
in advance. This is only one of many ar- 
rangements to meet this situation. 

It appears, then, that the crux of the 
problem lies in the type of plan rather than 
in the form of the insurance policy. It 
would be impracticable to design a policy 
to satisfy the multitude of varying business 
set-ups and needs. Once the objectives are 
determined, the plan should be designed in 
a manner best suited to achieve them. From 
the scores of types of insurance written by 
the major companies, it should be possible, 
except in rare instances, to select an adapt- 
able one. Whether this should be term in- 
surance, ordinary life, or some other form, 
would depend on the requirements of each 
case. 

As to the possible hardship occasioned by 
the cash adjustment on the death of a stock- 
holder, Mr. O’Dea presumably refers to pay- 
ment to the estate by the survivors of the 
cash surrender values of the policies on their 
lives held by the decedent, in order to ac- 
quire the latter’s interest in these policies. 
This situation can be met by utilizing the 
loan values in the policies as soon as they 
are reduced to possession. 

In answer to the suggestion that term in- 
surance be purchased jointly on all four 
lives, it must be remembered that the as- 
sumption is that the business will remain 
a going enterprise. Under a joint life term 
policy, all insurance would terminate upon 
the death of the stockholder first to die, at 
which time it might be impossible or too 
expensive to purchase insurance to cover 
the surviving stockholders. Moreover, the 
economics of a joint life term policy are not 
as favorable to the participants as are 
found in some form of level premium in- 
surance on the stockholders individually. 


How Executive Officers and Directors 
Keep in Touch with Trust Matters 


Under the above title, Gilbert T. Stephen- 
son has published the third chapter in his 
Studies in Trust Business, Second Series. 
This is made available as a supplement to 
the February 1942 issue of The Trust Bul- 
letin. 


Qualified by over 


50 years’ experience 


in trust matters 


INCE its founding in 1889, The 

Northern Trust Company has 
gained a wealth of experience as 
executor-trustee through the man- 
agement of many different types of 
estates. Here, no single judgment 
prevails. Drawing upon the experi- 
ence of more than half a century, 
the officers of this institution make 
available their combined judgment 
to every estate in our care. The com- 
plete, modern trust department of 


this bank serves inall matters of trust. 


THE 
NORTHERN [RUST 
GOMPANY 


FIFTY SOUTH LA SALLE STREET 
CHICAGO 


Member Federal Deposit Insurance Corporation 





N the January, 1942 issue of your excel- 
lent magazine I read with great interest 
the article by Mr. Foosaner on “The Stock 
Purchase Agreement” beginning at page 59. 


There are two aspects of this article with 
which I must take serious issue, at least 
as far as agreements subject to the laws of 
the State of New York may be concerned. 
I have no doubt that the reason for this 
difference of opinion arises out of the fact 
that the author is a New Jersey attorney 
while the points I make may well be pe- 
culiar to the laws of this State. 


In paragraph “11” the author discusses 
setting a price for stock. He suggests three 
methods; book value, annual agreements 
and fixing a price by a certified public ac- 
countant. I feel that neither of these three 
methods is satisfactory, but that a fourth 
method is preferable. 


To fix the value of stock according to the 
books is not advisable because the factors 
such as tax considerations, banking com- 
mitments, etc., may influence certain dis- 
cretionary matters appearing upon the 
books of a corporation, particularly the size 
of certain reserves, which it would not be 
fair to permit to affect the price of stock 
upon the purchase and sale thereof. Fur- 
thermore, it has been repeatedly held that 
under such circumstances a party objecting 
to the accuracy of the books of account is 
not precluded from pressing this objection 
and demonstrating to a court that an error 
had been made. This means inevitably 
that any objecting party may throw the 
question into court with a consequent delay 
of months or even years in the disposition 
of the matter and the settlement of an 
estate. 


The second suggestion, that of a periodic 
agreement between stockholders, is also ob- 
jectionable for three reasons. 
upon the anniversary date of such agree- 
ment one of the stockholders may be af- 
flicted with some physical condition which 
indicates an early demise and accordingly 
the theory of the proposal, namely, that no 
individual knows whether he will be a 
buyer or seller, would not apply and conflict 
is apt to arise then even before decease. 
Secondly, any figure set by agreement may 
be the subject of litigation based upon a 
claim of misrepresentation or mistake. 
Finally, in many businesses, particularly 
those concerned with textiles, fluctuations 


First of all, ° 
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Valuation Under a Stock Purchase Plan 


in the value of stock are so rapid that pe- 
riodic agreements are apt to be very unfair 
in operation. 

The third suggestion, namely, that of hav- 
ing a certified public accountant fix the 
value of the stock, is likewise unsound. A 
determination of value by an accountant is 
not final and conclusive. It is subject to 
review in the courts for mistake. (See In 
re Culbertson, 259 App. Div. 263.) 

This means that years may be spent in 
litigation on this subject. In the recent 
litigation concerning bonuses paid to, Amer- 
ican Tobacco Company executives, it was 
held that a provision that the determination 
of the corporate accountant was to be final, 
did not exclude the court from reviewing 
the situation, correcting miscalculations, 
ordering the repayment of several millions 
of dollars, and involving all concerned in 
years of costly law suits. (See Heller et al 
v. Boylan, 29 N. Y. Supp. 2nd, 653:) 


Arbitration Recommended 


HAVE found that the best provision, 

particularly where values fluctuate rap- 
idly,is a stipulation providing that if the 
surviving parties cannot agree, then the 
issue of the value of the stock shall be de- 
termined by aribitration before the Ameri- 
can Arbitration Association. Where such a 
provision is very carefully drawn and clear- 
ly stipulates that the matter shall be in 
arbitration and not a mere valuation, it is 
effective to accomplish the excellent rem- 
edies available under our arbitration law. 
(See Matter of Canaday—no opinion for 
publication—New York Supreme Court, 
July,'1935.) 

Arbitration is swift and economical. It 
disposes of the matter in a few days or at 
most weeks instead of a period of years, 
and it usually leaves the matter to be de- 
termined by business men conversant with 
the general situation rather than by a court 
and a jury frequently having no practical 
knowledge of the subject. I, therefore, sug- 
gest that a price be set by agreement made 
at the time of the transfer and that failing 
such an agreement, a provision for arbitra- 
tion be contained in the original contract. 

I also refer to paragraph “13” dealing 
with termination. Under the common law 
trusts were valid, of course, if they were 
limited by lives in being, no matter how 
many. However, in New York trusts are 
valid only if limited to two lives in being. 
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This aspect of the problem, particularly to 
New York, should be carefully considered 
with reference to trust agreements exe- 
cuted and performable in New York. 

(signed) Gustave Simons. 
New York, N. Y. 


Reply by the Author 


T appears that Mr. Simons’ two basic 

objections narrow down to (1) a crit- 
icism of the methods of valuing the stock, 
and (2) the limited legal life of trusts in 
the State of New York. 


Re: Valuation Certificate—As set out in 
my discussion, there are a number of meth- 
ods by which the value of the stock can be 
computed. It so happens that I selected 
three of the plans most prevalently used. 
At no point did I go into a discussion of 
what means should be employed to solve 
a dispute or disputes which might arise 
during the lifetime of the principal stock- 
holders. Mr. Simons seems to confuse the 
thought of fixing a value and then having 
it questioned by the same parties fixing it, 
at a subsequent date. If such factors as 
tax considerations, banking commitments, 
etc. affect the value of the stock, then the 
parties are cognizant of this situation at 
the time that they make the agreement, or 
at the time that they set down the periodic 
values. If, in complete recognition of all 
of the facts, they still agree upon a given 
value and indicate their acquiescence by 
affixing their respective signatures to the 
agreement, they, or anybody in their be- 
half, have little grounds for questioning the 
figure reached, unless inequitable or uncon- 
scionable conduct on the part of the other 
parties can be established. 

Certainly, provision should be made to 
the end that disputes which might arise 
be settled through arbitration or any other 
method that the parties themselves might 
select in advance. What is to be done in 
the case that controversial issues later 
arise, however, constitutes a matter inde- 
pendent of the actual fixing and agreeing 
upon the valuation itself. 

Concerning the thought of periodic agree- 
ments, on page 60 of your January issue 
the fourth paragraph under #11 has the 
following to say: 


“A valuation certificate should be furnished to 
the trustee at least once a year, and semi-annually 
where it can be feasibly arranged. Certain fac- 
tors, over which the company has no control, 
may affect its financial worth; droughts, boy- 
cotts, wars, failures of continued supplies of raw 
materials, and priorities. Fluctuating values and 
the rapidity with which business moves today de- 
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Executors are invited to sell 


DIAMONDS 
GOLD and SILVER 


to one of Fifth Avenue’s oldest jewelers 


Executors of estates will find 
this new Brand-Chatillon service 
of material assistance in the 
quick conversion of diamonds, 
gold jewelry, and silver into 
cash. The long established 
Brand-Chatillon reputation as- 
sures accurate appraisal and the 
best possible prices—particularly 
= at the present market. 


invite your 


BRAND- CHATILLON © 


H. S. Fischer, Inc. 


inquiries. 


703 Fifth Avenue - St. Regis Hotel : New York 
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mand that the valuation certificate be kept ‘‘fresh’’ 

at all times.” 

There is nothing at all to prevent the 
parties from agreeing to setting down a new 
value every thirty days, if the circum- 
stances of a given situation warrant this 
procedure. The important thing is “that 
the valuation certificate be kept “fresh” at 
all times.” 

Re: Limited Life of Trusts—Any drafts- 
man, who devotes the amount of care that 
the drawing of a stock purchase agreement 
requires, will pay particular attention to the 
law of the jurisdiction which is to govern 
the legality of the instrument. In the last 
part of paragraph #8 on page 60, I speci- 
fically pointed out that the draftsman should 
check the provisions of the corporation law 
of his particular state, with regard to stock 
endorsements. It would be merely repeti- 
tive to emphasize the importance of observ- 
ing the rule against perpetuities, with re- 
gard to the legal life of the trust. Neces- 
sarily, the state law pertaining to this 
rule must be taken into consideration in 
the drafting of any stock purchase instru- 
ment. 


Newark, N. J. (signed) S. J. Foosaner. 
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A Reply to “C.P.L.” 
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NORMAN W. BAKER 
Denver, Colorado 


PPEARING in The Docket for Au- 

tumn 1941 was an article entitled 
“C.P.L.—The Certified Probate Law- 
yer,” (reprinted from the June 1941 
issue of Trusts and Estates p. 582), 
which has provoked some local comment 
and considerable mental gyration on the 
part of the writer. By way of sugges- 
tion as to methods for bringing the 
proposal before the members of the bar 
generally and for the purpose of possibly 
inducing further discussion of the pro- 
posal, I make these observations. 

First, there can be little dispute among 
those acquainted with the practical oper- 
ations of wills, trust agreements and 
like instruments that the special training 
and experience advocated by said article 
as qualifying one for the title of C.P.L. 
is quite valuable not only to the attorney 
himself but also to the members of the 
The prob- 


public in need of his services. 
lems of probate and trust procedure have 
indeed today become complex and expen- 


sive. It is obvious that the movement 
cannot succeed without the support of 
the legal profession and organized bar. 

However, the principal point that oc- 
curs to me is that before the members 
of the bar generally will accept and 
actively support a movement that such 
individual designations be given, they 
must feel that every one properly quali- 
fied has an equal opportunity. There 
are possibly several other fields of the 
law where a similar distinction, after 
proper training and examination, might 
well be afforded attorneys qualified in 
those branches. For instance, similar 
integrity, experience and training is 
often needed for efficient practice in 
such fields of the law as trial and 
appellate practice, in real property law, 
irrigation and water rights, insurance, 
taxation, corporate reorganizations, ad- 
miralty, and the like. Is there any pos- 
sibility that bar associations generally 


*Reprinted from Winter 1942 issue of The Dock- 
et, issued by West Publishing Co. 


would get behind a movement for sev- 
eral such classifications of those of its 
members who could properly qualify in 
the various fields? I am simply raising 
the question; I do not know the answer. 

There is no doubt that in this day of 
greater urban living, many well qualified 
practitioners, who are not so aggressive 
as others in placing their names before 
the public, do not receive the recogni- 
tion and the confidence in their work 
from clients that their training, exper- 
ience and sense of responsibility entitle 
them to. On the other hand, the public 
would welcome a means of learning 
definitely of those who are properly qual- 
ified, trustworthy and responsible in re- 
presenting them in a particular field of 
legal business. Since obviously the 
examining authorities must in some fa- 
shion be affiliated with the state licens- 
ing authority, which in turn usually is 
closely connected with the bar associa- 
tions, here is a field for some construc- 
tive work by bar associations in provid- 
ing a valuable asset to well trained, 
ethical members of the profession. The 
designation of C.P.L., with proper safe- 
guards, would be a distinct advance- 
ment in the general direction that I have 
suggested. 


Common Stocks 


Life Insurance Companies were urged to 
forego the consideration of common stock 
purchases in a report to the State Legisla- 
ture by Louis H. Pink, New York State 
Superintendent of Insurance. While the 
record of certain stocks has proven better 


. than some eligible bonds, and a small pro- 


portion of portfolios might be safely in- 
vested in equities this would be of no ma- 
terial aid in solving the investment problem. 
Mr. Pink believes the strongest argument 
against allowing stock purchases is that it 
would give the insurance companies a 
greater control over various enterprises and 
control could not be sterilized because the 
responsibility that goes with ownership 
must be accepted. 
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Drafting Tomorrow’s Trust 
Meeting Changes in Living Costs 


ROBERT H. BOLMAN 
Assistant Vice President, Union Bank & Trust Co., Los Angeles, Cal. 


ac EMEMBER, Mr. Trust Officer, I 

am counting on your experience, 
good judgment and vision to see that the 
operating provisions of my trust are the 
best obtainable for all time, present and 
future. When you work with my attor- 
ney in drafting the instrument, please 
give particular attention to the effect of 
cost of living upon my family’s future. 
I expect their standard of living to 
change. We must consider inflation, de- 
flation, interest rates and many other 
vacillating factors.” 

Those are words of wisdom from Mr. 
Average Customer. That is the kind of 
challenge we like to hear. It puts the 
onus on us. We, as officers of banks and 
trust companies, should exercise extra- 
ordinary care in helping solve such im- 
portant problems. 


Straitjacket by Formula 


INCE it is always of value to know 

the experience of others, let us con- 
sider two interesting excerpts from in- 
struments which have come to the atten- 
tion of our trust officers within the past 
year. The first is from the will of a 
middle-aged man having a net worth of 
approximately $250,000: 


“The amount of $200.00 per month 
payable as herein set forth to my wife 
and my children shall be based upon the 
Bureau of Labor Statistics Cost of Liv- 
ing Index and by the purchasing value 
of the dollar as computed by nationally 
recognized indices such as Professor Ir- 
ving Fisher, the value of the American 
dollar being taken at 100 as of the date 
of this will. In the event that the cost 
of living shall rise 15% or the purchas- 
ing value of the American Dollar shall be 
reduced 15%, then and in that event the 
trustees shall pay to the beneficiaries 
hereof the sum of $230.00 instead of 
$200.00. Each time there is a change of 
15% one way or the other, the income 


payable to the beneficiaries shall be 
raised or lowered accordingly with the 
specific limitation that at no time shall 
my beneficiaries receive less than the sum 
of $200.00 each as herein set forth. The 
adjustments referred to in this para- 
graph are not to be made more often 
than 4 times a year, preferably on or 
about the end of each quarter year. If, 
in the opinion of the trustees, there is 
any question or uncertainty as to the 
application of this paragraph, it is: my 
recommendation that the trustees seek 
the Courts’ judgment in this matter.” 


The last sentence puts the trustee on 
notice as to its exercise of judgment and 
would cause the experienced trustee to 
file a petition seeking the courts’ instruc- 
tions. The testator has expressed his 
views but he has also traded the group 
judgment of his corporate trustee for 
that of one man, a judge. That is pre- 
cisely what the creator of the trust does 
when he attempts to complicate his plans 
by the introduction of a formula. 


The other excerpt, from a business 
man’s trust, provides: 


“Tt is the purpose and intention of the 
trustor, by the provisions contained in 
this paragraph, to provide for increases 
in the amounts of the payments to be 
made to my wife, in the event of eco- 
nomic inflation. To that end, and for 
the purpose of establishing a guide for 
use by the trustee in determining when 
and if such inflation exists, an average 
normal price of 91.4 of the basic com- 
modities of food and textiles in accord- 
ance with the indices prepared by the 
United States Department of Commerce, 
Bureau of Foreign and Domestic Com- 
merce and in the annual United States 
Statistical Abstracts, shall be used as a 
base index price. In the event that the 
average price of said two basic commodi- 
ties to be determined by the trustee from 
an examination of such reports rises to 
135 then the provisions of this paragraph 
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shall become effective and thereafter the 
trustee shall pay to my wife in lieu of 
the sums set forth in the preceding para- 
graph the sums set forth in the schedule 
hereinafter incorporated. Said schedule 
provides for minimum and maximum 
amounts under each change in the price 
index above 135, and said maximum and 
minimum amounts are set up for the pur- 
pose of allowing to the trustee a latitude 
of discretion in fixing the amount of 
payments to be made under each index 
change in accordance with the needs of 
the beneficiary. 

“In the event of the failure on the 
part of the United States Department of 
Commerce, Bureau of Foreign and Do- 
mestic Commerce or some other branch 
of the United States Government to pub- 
lish at least annually the indices to which 
reference is herein made, then, for the 
purpose of determining whether or not 
economic inflation exists and to what ex- 
tent, the trustee shall petition the Super- 
ior Court of the State of California, In 
and For the County of Los Angeles, for 
a designation by said Court of a standard 
recognized index to be used by the trus- 
tee for such determination.” 


Incidentally, the trustor’s reference to 
the index is saved, for the time being, by 


his words, “or some other branch of the 
United States Government,” in view of 
the fact that the Department of Com- 
merce does not prepare its own figures, 
it merely reprints certain figures of the 
Department of Labor. This is a good 
illustration of specifying an index which 
in fact has never existed. However, the 
wise trustee will seek declaratory relief 
from the court to determine whether in 
the light of certain indices we have an 
inflation at the time. But will the index 
chosen be a real measure of inflation and 
will “‘spendable income” be available to 
the beneficiaries in the manner origin- 
ally intended by the trustor? What if 
cost of living is controlled by price fix- 
ing, but “spendable income” declines? 
It is obvious that these formulae are 
dangerous and susceptible to dual inter- 
pretation. 


Alternatives 


UR examination of trends in the 
mechanical methods by which peo- 
ple creating trusts, living and testamen- 
tary, for the purpose of guiding the 


TRUSTS and ESTATES—March 1942 


trustee in coping with standard of living 
problems, would not be complete unless 
we obtained a geographical cross section 
of such trends. 


Reading East to West, one trust offic- 
ial said, “We are inclined to favor the 
solution of the problem by requesting 
broad discretionary powers and attempt- 
ing to meet the adjustments in the stand- 
ard of living within the scope of the 
available investments which will permit 
a flexible income producing policy. Un- 
ique but untried methods of coping with 
changes in living costs might result in 
a rapid dissipation of the principal of 
an estate. Furthermore, regardless of 
how ingenious the plan to determine 
payments to a life tenant, such a plan 
by reason of its limitation might act as 
a boomerang. Therefore, it would seem 
that broad discretionary powers of in- 
vestment granted to a trustee in whom 
a testator or settlor has full confidence 
would permit of ample flexibility to meet 
a situation of inflation, and serve as well 
at a time of deflation.” 


Another stated, “During inflationary 
periods in the past, money rates have 
usually increased and it seems to me that 
this has taken care of, although perhaps 
inadequately, this particular problem. 
With ‘managed money,’ I doubt if this 
will follow this time which, of course, 
makes your study all the more impor- 
tant.” 


A third reported, “Our opinion is that 
in the preparation of trust instruments 
the most satisfactory means of meeting 
changing conditions is to grant to the 
trustee the widest possible discretionary 
investment powers. If the opinion of the 
corporate trustee is that common stocks 
represent some degree of hedge against 
inflation, then we feel that specific au- 
thority to purchase common stocks might 
well be mentioned in the instrument. 
For our own part, while we recognize 
that there is no perfect hedge against in- 
flation, we feel that common stocks of 
well-managed companies will probably 
give some protection to investors. 


“With respect to specific mention of 
such subjects as purchasing power and 
inflation in trust instruments, I quote 
the following, which is an excerpt from 
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the only one of its kind with which we 
have had experience: 


““TIt is understood and agreed by the 
parties that the trust assets may be in- 
vested with the view to earning a rea- 
sonable return therefrom, but more par- 
ticularly the Trustees shall, in the invest- 
ing and reinvesting of trust assets, use 
their best efforts and judgment to main- 
tain and increase the purchasing power 
of the trust assets rather than merely to 
maintain their dollar value; and that such 
maintenance and increase of purchasing 
power shall be the first purpose of the 
Trustees, and the regularity and amount 
of income the second purpose of the 
Trustees.’ ” 


Widened Discretion 


HE fourth advised, “We have noticed 

a tendency on the part of clients to 
give us, as trustee, broader powers in 
relation to increasing or decreasing in- 
comes in regard to standards of living. 
Possibly this trend springs from a reali- 
zation on the part of trustors that their 
best chance is to give the trustee the 
broadest possible powers in the hope that 
they will be exercised helpfully and ap- 
propriately under the circumstances of 
the future.” 

And in addition to the above refer- 
ences, the fifth suggested the inclusion 
of the following provision in the trust 
instrument: 

“The trustee shall have power in its 
sole and uncontrolled discretion after the 
death, or during the incompetency, of 
the trustor, to use and apply such part 
of the principal of the trust estate held 
for any beneficiary as it may consider 
suitable or necessary in the interest and 
for the welfare of such beneficiary in the 
event of sickness, accident, want or other 
emergency of or to any of the beneficiar- 
ies then receiving income from the trust 
estate, and such emergency payments 
may include the use of principal for the 
purpose of making up any deficiency in 
income or in purchasing power to the 
beneficiaries caused by currency or credit 
inflation or caused by changes in the cost 
of living of the said beneficiaries, or 
changes in the standard of living prevail- 
ing among persons in substantially the 
same circumstances as the said bene- 
ficiaries, provided, however, that all 
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available means of the said beneficiaries 
shall be taken into account in determin- 
ing the amount of such emergency pay- 
ments.” 


Answering the Challenge 


N answer to Mr. Average Customer’s 

challenge, it would seem that Mr. 
Trust Officer might use the following 
points to guide him in helping the cus- 
tomer’s attorney draft tomorrow’s trust: 

(1) Gather all the facts as to the cus- 
tomer’s financial condition and the pre- 
cise situation financially with respect to 
the people for whom the customer is 
making provisions under the trust in- 
strument. 

(2) Gain knowledge of the habits, 
tendencies and requirements of the bene- 
ficiaries to determine in each case what 
his or her standard of living may re- 
quire as applied to dollar income. 

(3) Discourage the use of a formula 
to arrive at a fixed number of dollars 
as a basic requirement for beneficiaries. 
Illustrate the difficulties which may be 
encountered by mentioning indices which 
are inapplicable or which may not be in 
existence when the trustee is required to 
make use of them. 

(4) Take enough time with the cus- 
tomer in order that he will realize that 
the Trust Officer knows whereof he 
speaks as applied to trust administration 
and the problems which revolve around 
the needs of beneficiaries and adequate 
payments to them. 

(5) In dealing with the attorney, sug- 
gest that, the terms of the trust be flex- 
ible enough to permit the trustee to func- 
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tion without court procedure. This will 
save time and money and the beneficiary 
will not be trading group judgment for 
adjudication by one individual. 


(6) Encourage the customer to ex- 
press his investment philosophy in his 
own words. Inform him as to the ad- 
vantages of invading principal if neces- 
sary, rather than attempting to expand 
the yield upon trust investments in order 
that it will always be in conformity with 
increased costs of living. 


(7) Keep the instruments simple, free 
from dual construction and as brief as 
possible. 


(8) While the customer is getting 
some of his own plain words into the 
instrument, do not discourage an ex- 
pression as to the virtues and stimulat- 
ing effects of beneficiaries working in- 
stead of relying solely upon the trust 
for income. An instrument recommend- 
ing that one’s standard of living be kept 
within one’s income, rather than attempt- 
ing to adjust the latter to the former, re- 
flects good business judgment in draft- 
ing tomorrow’s trust. 


Estate Tax Exemption for 
Military Men 


A bill was recently introduced in the 
New York Senate to exempt from the 
State estate tax the estates of persons dy- 
ing from injuries received while engaged 
in the military service of the United 
States. A similar exemption was provided 
in the Federal Revenue act during World 
War I, while several Canadian provinces 
have already adopted such measures in this 
war. 


Growth of Securities Ownership 


The fifty listed corporations for which the 
New York Stock Exchange regularly com- 
piles a record of share-owners showed an 
aggregate in 1941 of 50,000 holders. The 
total holders of common stock in these com- 
panies now number 3,710,000—a figure 79 
percent larger than in 1929. 


Securities ownership has expanded gen- 
erally throughout the past fifteen years, ex- 
cept in the period of 1933 to 1936 in which 
it remained fairly constant. The growth 
has been progressive since that time.—From 
The Exchange, Feb. ’42. 


The advisory and discussion panel, associated with the Magazine in devel- 
oping material for the Section of Estate Planning, is composed of Richard A. 
Evans, Jr., Insurance and Pension Consultant; Henry S. Koster, Director, Estate 
Analysis Company; Earl S. MacNeill, Trust Officer, Continental Bank and 
Trust Company; J. Seymour Montgomery, Jr., Member of the New York Bar; 
George S. Vrionis, President’s Field Staff, Phoenix Mutual Life Ins. Co.; all 
of New York City. The panel is not to be considered as necessarily endorsing 
the views expressed in any material appearing herein. 
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Trends in Estate Planning 


HENRY S. KOSTER 
Director, Estate Analysis Co., New York City 


FAMILY BUDGET AND STANDARD 
OF LIVING:- 


LTHOUGH even the smallest busi- 

ness enterprise considers budget 
operations as a prerequisite to “staying 
in business,” many families still look 
with distaste on family budgets—to be 
adopted only if the family is fortunate 
enough to consist of at least one spouse 
with sufficient financial strength of 
mind. Asa result the income and capi- 
tal accounts of many families have been 
badly scrambled, with a piling up of 
debt or a dissipation of capital savings 
for living expenses. On top of this 
turning away from the budget medicine, 
are the bad psychological effects left 
with people by the over-publicized “‘per- 
sonal loan” that finance companies and 
banks have sponsored. Instead of in- 
stilling in people the desire for thrift 
and economy such campaigns have bred 
debt and extravagance. 


But today, whether desired or not, if 
a family is going to stay in business it 
must keep its financial house in order 
by taking pages from the books of suc- 
cessful business enterprises. Number 
1 item requiring budgeting is that the 
family is now a “trustee” for Uncle 
Sam, covering an important part of cur- 
rent family income, by virtue of the in- 
creasing burden of income taxation. To 
estimate the part of family income that 
belongs to Uncle Sam—even while it is 
being received by the family—is the 
first budget step. The total amount of 
salary, interest, and dividends can no 
longer be looked upon as the family in- 
come—it is meaningless until the “net, 
after taxes” is arrived at. 


Item Number 2 demanding the budget 
is the higher price of the consumer pro- 
duct. This has the same effect as an 
increase in taxes or a cut in salary. 

The 3rd reason for budget operations 
is that only by such means can a fam- 


ily secure any practical indication of 
its financial direction with respect to 
pyramiding capital savings in order to 
establish an estate, or conserving the 
family estate if it has already been cre- 
ated. 


Ordinarily, family budgets have been 
thought of in relation to young married 
couples or families in the low income 
group, but today family budgets might 
be considered even more essential for 
individuals in the high income brackets, 
for theirs is the greater problem of ad- 
justment to war-time economics through 
a cutting of family expenditures. Many 
of these families are confronted with 
a definite reduction in their standards 
of living. Each dollar of net income to- 
day is of great importance. The es- 
tablishment of a proper standard of liv- 
ing as justified by family finances, the 
determination of the net spendable or 
savable dollar, can be arrived at only 
through accurate budgetary analysis 
and operation. 


Families operating under proper bud- 
gets will survive financially longer and 
better than those who continue on the 
old hit or miss fashion to whom borrow- 
ing and debt have been the only solu- 
tions. The latter group will end up 
with insolvent estates. 


* * * 
NEW TAX BILL VS. ESTATE CON- 
SERVATION :- 


The prospective 1942 Revenue Act, no 
matter what its final details, will have 
two important results. Taxes will be 
severely increased on _ individuals, 
corporations, and estates, and many of 
the old so-called “loop-holes” will be 
closed as avenues of escape. As a re- 
sult, the estate owner, faced with the 
realistic effects of “net, after taxes” 
with respect to both his capital and in- 
come accounts, will be forced into tak- 
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ing two important steps in the interest 
of his heirs: 


(1) In order to determine his estate 
problems, and ascertain his es- 
tate position, he must conduct, 
or have conducted for him a 
complete financial analysis of his 
family estate affairs—at least 


once a year; and 


Through careful planning he 
must eliminate waste and un- 
necessary expenditures in the 
management and ultimate dis- 
tribution of his estate. 


The selection of proper investment 
mechanisms for the productive employ- 
ment of family capital is a problem that 
will require specialized treatment. The 
standard of living of beneficiaries may 
have to be adjusted downward. Tax 
savings will come to mean a savings 
for taxes instead of a savings in taxes. 
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Highlights of Treasury 
Tax Program 


1. Doubling income levies in low and 
middle brackets. 

2. Substantial increases in estate and 
gift tax rates. 

3. Elimination of $40,000 insurance 
exemption for estate tax purposes and 
establishment of a single exemption of 
$60,000. 

4. Reduction of gross gift tax exemp- 
tion from $40,000 to $30,000 and limita- 
tion of annual exclusion to a total of 
$5,000 for each donor irrespective of 
number of donees. 

5. Abolition of exemption of out- 
standing as well as future issues of 
state and local securities. 

6. Mandatory joint returns by hus- 
band and wife. 

‘7. Clarification of pension trust stat- 
us. To be exempt: 


(a) Right of employe to his portion 
of employer’s contribution to trust, and 
to its earnings, as well as to his own 
contribution, should be fully vested; (b) 
the trust should cover either (1) 70% 
or more of all employes, excluding em- 
ployes who have been employed for less 
than a minimum period not exceeding 
five years, and casual, part-time and 
seasonal employes, or (2) such em- 
ployes as qualify under a classification 
set up by the employer and found by 
the commissioner not to be based upon 
any favoritism for employes who are 
officers, shareholders, supervising em- 
ployes, or highly compensated employes; 
(c) system of contributions and bene- 
fits under the trust should not discrimin- 
ate in favor of officers, shareholders, 

. supervising employes or highly compen- 
sated employes; and (d) if pension ben- 
efits of an employe in such a tax ex- 
empt trust exceed, let us say, $7,000 a 
year, such employe should include in in- 
come currently his pro rata share of the 
employer’s contribution to the trust and 
of the earnings of the trust. 


Ottawa, Canada—Savings deposits in 
Canadian chartered banks were $1,720,- 
436,000 on January 31 compared with $1,- 
669,032,000 on December 31, 1941 and 
$1,668,130,000 on January 31, 1941, the 
Finance Department reported recently. 
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Why Don’t You Start a Common Trust Fund? 


Answering Four Principal Objections 


H. D. ROSCHEN, JR. 
Trust Investments Division, Girard Trust Company, Philadelphia, Pa. 


This article is the first of a series to be written by Mr. Roschen. Sub- 
sequent instalments will deal with Preliminary Steps in Operation of a 
Common Trust Fund, Federal Tax Phases, Public Relations Aspects and 
Legal Questions. Mr. Roschen is the author of a thesis “Operating a 
Common Trust Fund in Pennsylvania,” submitted to the Graduate School 


of Banking in 1941.—Editor’s Note. 


46 E don’t need a common trust 

W fund in our bank,” said a friend 
of mine not long ago. When I asked 
him what provision his institution was 
making for small trusts, he replied, 
“Government bonds.” 


“How about income beneficiaries?” I 
inquired. 

“Let’em holler. You can’t get any- 
thing safer than Government bonds, 
can you?” he countered. “And be- 
sides,” he added, “they don’t give you 
the headaches you can get from a com- 
mon trust fund.” 

To the objection that the establish- 
ment of a common trust fund entails 
considerably more effort than the sim- 
ple expedient of categorically investing 
in Government bonds, there is no retort 
except, possibly, to quote a customer of 
my company who once said, “Any old 
fool can invest in Government bonds.” 

In the minds of trust men there are 
other objections which are based on 
more conscientious exercise of the cere- 
brum than is delineated above. It is 
the purpose of this study to review some 


of the objections to the establishment 


of a common trust fund, of which the 
following appear to be the principal 
ones: 


1. It creates additional accounting com- 
plexities and radical changes in de- 
partmental procedure. 

. Proof that it reduces operating costs 
is lacking, and it does not increase 
trust revenues. 

3. It creates a whole new set of public 
relations problems. 

4. It brings about new legal questions. 


As a statement of facts, these points 
are absolutely true. Their weight as 
objections, however, depends on com- 
pensating factors and the adaptability 
of a given institution to any change in 
business methods. 


Accounting and Procedural Changes 
to Keep Pace 


VER the past two or three decades, 

corporate trustees have constantly 
had to expand their accounting facili- 
ties, adjust their procedure and spec- 
ialize their staff functions. The Fed- 
eral Revenue Acts, Regulation F of the 
Federal Reserve Board and the Trust 
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Indenture Act are a few developments 
bringing this about. But these are all 
compulsory measures, it is argued, 
while the Common Trust Fund is a per- 
missive measure. Bankers and busi- 
ness men everywhere are tired of keep- 
ing multifarious accounting records and 
filing innumerable reports. They liter- 
ally groan when they consider the addi- 
tional burdens which the war is plac- 
ing upon them, and it seems perfectly 
natural that they would shun any non- 
mandatory plan which would add to 
their mountain of detail. But are there 
not some compensating factors? 


A common trust fund plan is not a 
statute; it does not become law when 
the President signs it, there is no dead- 
line and no penalties are prescribed for 
failure to put the plan into effect. I 
know of two common trust fund plans 
which were drawn up months ago, but 
not a cent has been invested. The trust 
institution can be deliberate about set- 
ting up its fund, study all phases of 
departmental procedure and make the 
necessary adjustments gradually. It 
may even have a “dress rehearsal” of 


its fund before admitting the first par- 


ticipation.! If the trust institution has 
a cost accounting system, it can esti- 
mate the approximate cost of doing the 
extra work which this new trust ac- 
count called The Common Trust Fund 
will require. 


Size of Fund 


EXT, a study can be made to deter- 

mine as well as possible the num- 
ber of accounts which might participate 
in the Fund, the amount which these 
accounts could invest in the Fund at 
the outset and the number of invest- 
ment items which could be eliminated 
from the individual accounts. This 
study, aside from its use in connection 
with the Common Trust Fund, should 
be illuminating, for it ought to reveal 
(1) that a surprisingly large percentage 
of trust accounts have a principal value 
of $25,000 or less, and (2) that there is 
considerable duplication of effort in 
connection with small lots of the same 
security held in many different estates, 


1. See Trusts and Estates, February 1941, p. 175. 
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or (3) there is the type of over-diversi- 
fication of investments in the group as 
a whole which taxes the facilities of the 
statistical division, and so diffuses 
supervision as to render it virtually in- 
effectual. 


The question which arises out of 
these studies is: what is the minimum 
size for a common trust fund that might 
be operated to economical advantage? 
No exact answer has been found for 
the reason that there is such a diversity 
of circumstances applicable to individ- 
ual trust institutions that a general rule 
might be misleading. The minimum 
figure cited by the Handbook on Com- 
mon Trust Funds? is between $200,000 
and $500,000. It seems to me that if 
the trust institution cannot confidently 
forecast that at least 30% of its trust 
accounts can be entirely invested in 
the Common Trust Fund within two or 
three years and that there can be 
achieved a net reduction of at least 
20% in the number of security items 
under supervision, then that trust in- 
stitution might well hesitate to estab- 
lish a common trust fund. Albert 
Whittlesey wrote recently that he be- 
lieves a common trust fund can be 
started with fifty accounts. The Peo- 
ples-Pittsburgh Trust Company started 
its fund in June 1940 with $100,000 
from twenty-three trusts; a year later 
its fund had grown to $776,000 from one 
hundred and twenty-four participating 
trusts.* 


Conversely, if the study reveals that 
the foregoing objectives can be at- 
tained, and $200,000 invested in the 
Fund at the outset, with at least $300,- 
000 more in prospect over the next two 
or three years, the trust institution 
should feel reasonably confident that 
the costs of setting up the Fund, ex- 
tending the accounting system and ad- 
justing departmental procedure can be 
covered, and may be exceeded by re- 
duced operating costs in connection 
with the participating accounts. 


2. The Trust Division, American Bankers Associa- 
tion, 1939, p. 14. 

3. See Trusts and Estates, December 1941, p. 645. 

4. See Trusts and Estates, August 1941, p. 202. 
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Determining Cost Reduction 


HE reduction in operating costs re- 

sulting from the establishment of 
a common trust fund is extremely diffi- 
cult to appraise with any degree of 
accuracy. As a matter of fact, cost ac- 
counting for trust estates is of itself 
no exact science, although noteworthy 
progress has been made in the past 
several years. At the 1941 Mid-Winter 
Trust Conference it was disclosed that 
estimates of savings in the cost of ad- 
ministering trusts accredited tothe 
Common Trust Fund, ranged from 27% 
to 76%. The trouble with these esti- 
mates is that they are not explicit. 


A useful method of appraising sav- 
ings is to calculate the cost of admin- 
istering the Fund, and reduce the figure 
to a per item basis, similar to the figure 
used to measure the cost of adminis- 
tering one item of bonds or stocks held 
in a trust account, and then to apply 
this figure to an actual trust account. 
Using the cost factors submitted by our 
accounting division, I analyzed a $47,- 
000 account under my supervision on 
this basis last year, before and after 
the investment of $10,000 in the Com- 
mon Trust Fund. The reduction in 
cost for the first year was computed at 
approximately 8%. The figure was low 
because of transaction charges against 
the account as a result of sales of secur- 
ities, the proceeds of which were placed 
in the Fund. If there were no changes 
in the investments during the second 
year, the savings would be about 20% 
on the pre-Fund basis. If this account 
were invested in the Fund up to the 
$25,000 limit, the saving in the second 
year thereafter (assuming no further 
changes in the other securities that 
year) would have amounted to about 
25% of the original cost. 


That the Common Trust Fund results 
in savings for the trust institution 
seems to be the rule rather than the 
exception. How great those savings 
will be depends on (1) the size of the 
Fund and its relationship to the total 
trust funds of the institution, (2) the 
proportion of the total value of the 
participating accounts invested in the 
Fund and (3) the previous cost of ad- 
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ministering each participant in the 
Fund. 


Revenue Prospects 


LTHOUGH definite proof that the 

Common Trust Fund reduces oper- 
ating expenses is lacking, there is suf- 
ficient evidence to warrant the conclu- 
sion that this is true. By the same 
token, the trust institution can accept 
small accounts, hitherto regarded as 
unprofitable, and manage them with 
profit to itself and benefit to the ac- 
counts. The Common Trust Fund by 
law cannot be used as a business pro- 
motion expedient, but it should of it- 
self tend to attract new business when 
its advantages become known to trust 
customers. 

Not long ago I had an experience 
which serves to illustrate this point. 
One of our customers was a beneficiary 
in his father’s estate. He took a lively 
interest in the methods of trust insti- 
tutions and learned about our common 
trust fund. That was before he entered 
a Naval Training School. Shortly 
before the United States entered the 
war he confided to me that he had a 
modest personal estate which he won- 
dered if we would manage as trustee. 
He stated that he wanted his little trust 
invested in our common trust fund be- 
cause he believed this method of invest- 
ment to be the safest way to treat a 
small estate. We were able to provide 
everything he wanted, and the next 
time he came to Philadelphia on leave, 
after December 7, 1941, he conferred 
with his lawyer, made his will, and 
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completed the unification of his entire 
estate plan. 


Without a common trust fund, we 
may not have even been approached 
with this business. If we assume that 
this young man had wanted to start 
a trust with us regardless of the com- 
mon trust fund factor, we could have 
either accepted an unremunerative 
piece of business, purely for personal 
considerations, or we might have ad- 
vised him against creating a trust. 
The former would have been poor bus- 
iness, while the latter would have been 
unethical, for this young man needs 
trust service. As it is, we are in one 
respect, at least, participating in Na- 
tional Defense by taking care of this 
young man’s affairs while he is devot- 
ing his time to fighting the enemy,— 
and we are being adequately compen- 
sated for doing it. 


I firmly believe that the Common 
Trust Fund widens the field of trust ser- 
vice, and thereby should increase the 
revenues of trust departments, for much 
business which could formerly be ac- 
cepted only at prohibitive rates or on an 
unprofitable basis can now be accepted 
on a productive basis. 


Public Relations Phases 


HAVE no intention of conveying the 
idea that the moment a trust insti- 
tution opens a common trust fund, 
crowds of customers will beat a path 
to its doors. The Common Trust Fund 
is a good thing, but it is not as simple 
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as the proverbial mouse-trap. The trust 
institution with a common trust fund 
has an important task of customer 
education to accomplish, especially if 
it has the co-trustee problem. It has 
been customary to refer to this task as 
“public relations” but, strictly speak- 
ing, it is customer relations, because 
the field of the Common Trust Fund is 
by law restricted to bona fide trust cus- 
tomers, and a trust institution should 
not go out and offer participations in 
its fund to the general public. 

There are five principal points of re- 
sistance encountered in proposing the 
Common Trust Fund to customers. I 
shall merely enumerate them here, for 
they will be the subject of a later arti- 
cle. They are as follows: 


1. Possible reduction of income resulting 
from conversion of individual invest- 
ments into Common Trust Fund units 

. Prejudice of trust consultants for cer- 
tain individual securities 

. Mistaken identification of Common 
Trust Fund with “mortgage pool” 

. Confusion of Common Trust Fund with 
investment trust 

. Delegation of authority and comming- 
ling. 


Each one of these points can be met 
successfully. On the whole, the public 
relations problems in connection with 
the Common Trust Fund concern co- 
trustees and other individuals outside 
the trust institution who must be con- 
sulted regarding any investment 
changes. My company has had prac- 
tically no complaints from beneficiaries 
as such. From what I have learned, 
co-trustee problems are more prominent 
in Philadelphia than in most other com- 
munities, and the success which Phil- 
adelphia trust institutions have had in 
meeting the public relations problems 
of the Common Trust Fund should 
prove encouraging to trust institutions 
elsewhere. In short, I believe that these 
problems have been overrated in im- 
portance, and should not constitute a 
valid objection to establishing a com- 
mon trust fund. 


Legal Questions 
HE last point of customer resist- 


ance listed above comes mainly 
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from lawyer-co-trustees and individual 
co-trustees who have conferred with 
ultra-conservative counsel. The rules 
against a trustee’s delegating his dis- 
cretionary powers and against com- 
mingling are part of our ancient and 
revered common law, and as:such are 
the basic law of practically the entire 
English-speaking world. That is the 
reason why legislation is required in 
the various states to permit the creation 
of this special type of trust investment 
medium, which admittedly involves 
something resembling a delegation of 
discretionary power as to selection of 
investments and has about it a pro- 
cedure which is akin to commingling. 

There are now fifteen States which 
have enacted legislation authorizing 
the use of common trust funds. In ad- 
‘dition, in one state (Missouri) they 
may be operated without a statute, pur- 
suant to a court decision. Thus, in one- 
third of the States, the greatest of the 
legal problems has been overcome by 
enabling legislation. 

In December 1937 the greatest ob- 
stacles to the establishment of common 
trust funds as to the Federal regula- 
tions were overcome when Regulation 
F of the Federal Reserve Board was 
amended to provide for the use of com- 
mon trust funds and prescribed the 
purposes and limits of their operation. 

The remaining legal obstacles appear 
insignificant when we review the diffi- 
culties of the past. There will no doubt 
appear from time to time perplexities 
regarding the interpretation of the law, 
or the legal effect of pursuing certain 
policies. The solution of such problems 
can often be facilitated if the trust in- 
stitutions operating common trust funds 
would confer with each other, and if 
the problem is common to them all, they 
might employ counsel jointly to clear 
up the point in question. 


The Weight of the Objections 


N reviewing the four principal objec- 

tions to establishing a common trust 
fund, I find that they have a common 
ancestor: conservatism. The banker is, 
by nature, a cautious creature, and the 
events of the early thirties have made 
him more so. First, he wants to be 
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sure that he is not “sticking his neck 
out,” and then, like the industrialist, 
he wants to know if the innovation is 
going to make or lose money. He 
knows it is hard to make a dollar today, 
and that a dollar saved is a dollar 
earned. 


The Common Trust Fund is still an 
infant, albeit a healthy one. We are in 
our third year of Common Trust Fund 
operation, which means that we are 
gaining experience—which can be and 
is being shared freely. The Common 
Trust Fund will not solve all trust in- 
vestment problems any more than sul- 
fanilamide will cure all infections. But 
we do believe more firmly than ever 
before that the Common Trust Fund 
can save operating costs, improve trust 
investment performance for the smaller 
trusts and broaden the field of trust 
business. 


Servicing Mortgages as 
Trust Investments 


A thesis under the above title, submitted 
by Wilfred Wottrich, trust officer, Manu- 
facturers Trust Company, New York, to the 
Graduate School of Banking in 1941, reviews 
extensions, arrears, and corrective methods 
of rent assignment and foreclosure. A pro- 
cedure developed from the viewpoint of the 
Trust institution is discussed. Guaranteed 
mortgages are treated in a history of the 
Guarantee Companies of New York, and 
the prosecution of claims under the guar- 
antee policies. For practicable reasons, the 
legal background is confined to New York 
State. 
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Putting Trust Accounts on 
Paying Basis 


HE problem of unprofitable trust 

operations has been solved in Penn- 
sylvania, according to Sterling L. Wan- 
dell, vice president of the Wyoming Na- 
tional Bank of Wilkes-Barre. Address- 
ing the 23rd Mid-Winter Trust Confer- 
ence of the American Bankers Associa- 
tion last month, Mr. Wandell said: “Our 
experience over the past eight years 
proves to us that there is no insur- 
mountable problem in the complete in- 
stallation of service charges, commer- 
cial and trust. The analysis of indivi- 
dual trust accounts, those already on 
the books as well as new business, very 
definitely solves the problem of unpro- 
fitable trust operation.” 

Mr. Wandell explained that following 
an analysis of individual accounts, a 
flat fee could be instituted which would 
put those accounts on a profitable basis. 

“All that is necessary now for com- 
plete profitable trust operation,” said 
Mr. Wandell, “is the development in 
trust operating officers of a cost con- 
sciousness equal to the cost knowledge 
of capable industrial management.” 

Commenting on the Trust Costs Sur- 
vey conducted by the Trust Division of 
the Pennsylvania Bankers Association, 


Mr. Wandell pointed out that “the sur- 
vey confirmed what associations else- 
where were discovering, namely, that 
court accounts and corporate accounts 
generally were profitable, but the pri- 
vate trust accounts were the accounts 
that were proving unprofitable. 


“The private trust group are accounts 
in which the contractual relationship of 
principal and agent exists; accounts 
which lend themselves to expeditious 
adjustment of commission and fee rates. 
Throughout Pennsylvania it is being 
demonstrated that income can be in- 
creased on business already on the 
books.” 


Individual account analysis forms 
were distributed among the audience, 
indicating the steps to be taken in the 
precise cost analysis of a trust account. 


Trust Research Week in Virginia 


The trust committee of the Virginia 
Bankers Association will hold a trust re- 
search week from April 27 to May 1. The 
activities will be under the direction of 
Gilbert Stephenson, director of trust re- 
search for the American Bankers Associa- 
tion. Meetings will be held in Winchester 
on April 27; Norfolk, April 28; Lynch- 
burg, April 29; Roanoke, April 30, and 
Richmond, May 1. 
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Functional Trust Department Auditing 


Opportunities for Constructive Service by Auditor 
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UTSIDE examinations by Federal or 

State Examiners, or even Certified 
Public Accountants, can never take the 
place of inside auditors or auditing de- 
partments. It is impossible for the ex- 
aminers to make a detailed audit of all 
the transactions which should have the 
attention of the Management, because of 
the time element involved, so that about 
all they can do is to see that the assets 
on hand are sufficient to cover the record- 
ed liabilities; that the methods and pol- 
icies are such that the bank, trust com- 
pany, or trust department is not operat- 
ing in violation of the banking or fiduc- 
iary laws; and that the interests of the 
depositors, trustors, beneficiaries and the 
public are being preserved. 


This policy is expressed in the follow- 
ing words of Leo H. Paulger, Chief, 
Division of Examinations, Federal Re- 
serve System, “In adopting the present 
procedure in trust examination, full rec- 
ognition has been given to the fact that 
the inquiry must deal with the question 
of performance, rather than appraisal of 
assets, and must determine the quality of 
service, rather than solvency.” 

The principal duties and responsibil- 
ities of any bank auditor may be said 
to resolve into five classifications: 


1. Conservation of assets 
. Protection of liabilities 
. Safeguarding of earnings 
. Co-ordination of operations 


. Guarding against violations of law 
and regulations 

These same classifications hold true for 

the auditor of a trust department, to- 

gether with a sixth item of very great 


This article is based upon the author’s thesis 
submitted to the Graduate School of Banking, 
June 1941. 

1. Feb. 1939 Trusts and Estates 218. 


importance which has to do particularly 
with fiduciaries: 

6. Determination of administration ac- 

cording to powers in instrument 

The work of the auditor in meeting 
these responsibilities may be classified 
as follows: 

1. Continuous internal controls 

2. Examinations 

3. External verifications 

4. Reports? 


Asset Conservation 


EGARDING conservation of the as- 

sets, there can be but little disagree- 
ment as to the duties of the auditor. He 
should satisfy himself that all the assets 
of the trust are received, and certainly 
the time to acquire control and to solve 
most of our accounting problems is at 
the inception of the trust. In some 
states it is required by law that a repre- 
sentative of the State or Federal Govern- 
ment be present at the opening of a safe 
deposit box of a deceased person. 
Whether or not this is the case, when a 
bank or trust company is appointed ex- 
ecutor there are at least two of its repre- 
sentatives present along with members 
of the family. It is my own belief that 
an auditor should be one of those present, 
and that he and one trust representative 
should each prepare his own inventory 
of assets found. This should also be 
done as to personal and household prop- 
erty. Cash can be verified by the auditor 
from bank statements as of the date of 
death, or by correspondence. 


In case of court trusts, successor trus- 
teeships, guardianships, agencies or liv- 


2. Waldow, Ottmar A., “The Duties and Responsi- 
bilities of the Auditor,”” N. A. C. A. Bulletin, 
May 1, 1939. 


. Mullens, T. F., “Accounting and Auditing Prob- 
lems in Trust Department Operations” in Nov. 
1935 Trust Companies Magazine 447. 
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ing trusts, it is usually easy to ascertain 
that all of the assets are received by re- 
ferring to the court decrees, or to the 
instruments themselves. In case of suc- 
cessor trusteeships, in order to avoid 
ultimate liability and before qualifying, 
the trustee should inquire into the acts 
of his predecessor; that is to say, an 
audit should be made by an independent 
accountant. Also, where partnerships 
and interests in close corporations are 
owned by estates, an audit should be 
made as of the date of death in order 
properly to determine the value for 
estate tax purposes, and also any liabil- 
ities which may be outstanding against 
the estate. 


Valuation 


FTER the assets of the estate or 

trust have been assembled, the next 
question is their valuation for account- 
ing and control purposes. The follow- 
ing systems have been recommended by 
the majority of the district trust com- 
mittees’ reports: 
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Assets held under executor, adminis- 
trator, guardian and testamentary trusts 
should be carried according to the inven- 
tory and appraisal system. Pending ap- 
praisal—on unit basis—i.e., bonds par 
value; stocks $1 per share; real estate $1 
per parcel; notes face or unpaid balance, 
etc. 

Assets held under living trusts or safe- 
keeping and managing agencies should 
be carried at cost.* 


The determination of the above values 
may be arrived at by the auditor inde- 
pendently or in conjunction with a trust 
representative, but in any event the 
inventories and valuations of the two 
should be in agreement before deposit 
of the securities and other assets in the 
vault. The auditor should check to see 
that interest, dividends, rents and other 
income are accrued to date of death. 
Real estate valuations should be made by 
outside appraisers, and the inventory 
value should be verified by the auditor 
to this appraisal. 


After having obtained control of the 
original inventory, the auditor should 
follow through and see that all. stocks, 
bonds, mortgages, notes, jewelry and 
other negotiable assets are placed in the 
vault by means of multicopy property 
tickets properly receipted. All these 
assets should be under dual control of a 
vault custodian or auditing representa- 
tive, and a member of the trust depart- 
ment, who must sign all property tickets. 


Entries 


COPY of all entries, both cash and 
property, should be sent to the audi- 
tor. Needless to say, all entries should 
bear the name or initials of the originat- 
ing party. Property tickets representing 
purchases and sales should be checked 
against the cash entry, if they are not 
included on the same ticket, and also 
against the broker’s invoices. 
Withdrawals of property without cash 
entries should be examined by the aud- 
itor, and if they represent distributions 
in kind, the will or synopsis sheet should 
be checked for proper authority for the 


4. Hammersmith, Alfred E. Jr., “Accounting Val- 
uation of Trust Assets” in Nov. 1938 Trust 
Companies Magazine 597. 
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distribution, and the receipt from the 
legatee or beneficiary should also be in- 
spected. In the final division and/or 
distribution of an estate, the plan as 
drawn up by the trust department should 
be submitted and agreed to by the audi- 
tor before actual distribution to the heirs 
and legatees is made, in order to avoid 
any liability which might occur through 
an improper division of the assets. 

Periodic examinations of the physical 
assets should be made, proving to the 
control accounts. The auditor should 
also see that income from the properties 
held in trust is credited to the proper 
account either through methods of in- 
ternal check or periodic audits of each 
trust account. 


Protection of Liabilities and Earnings 


HE bank is liable to the beneficiaries 
of each trust for specific assets and 
the auditor should see to it that the 
assets of each trust are maintained sep- 
arately and not inter-mingled with those 
of other estates. Periodically the assets 
should be confirmed directly with the 
beneficiaries or other interested parties. 
In safeguarding earnings, a fee card 
for each account should be maintained 
by the auditor, who should see that all 
fees are charged, that they are proper in 
amount, and that they are credited to the 
income account. By safeguarding earn- 
ings, we also mean control of approval 
of expenses of the department, just as 
expenses of other departments are ver- 
ified. All bills or invoices should be 
approved by a trust officer or an assist- 
ant before being sent to the voucher 
clerk, who draws the vouchers and turns 
over both the invoice and the voucher 
to the auditor for countersignature or 
verification. The auditor can greatly aid 
along this line by cost studies, compar- 
isons, trends, and various reports which 
he may be able to prepare from his ex- 
aminations. 


Co-ordinating Operations 


EE the smaller banking institutions, the 
auditor in addition to his regular 
duties sometimes has charge of opera- 
tions, but in the larger ones the officer 
in charge of operations usually repre- 
sents the administrative function, where- 
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as the auditor represents verification in- 
dependent of operations.5 In this way, 
by going into every department of the 
bank, and observing from outside the 
sphere of operations, the auditor should 
be able to suggest new methods or 
changes in the old, which the operating 
man may not be able to see. This may 
be particularly true of the trust depart- 
ment which by nature is so different 
from all others in a commercial bank, 
and is practically a unit within itself. 


In this field of co-ordination of opera- 
tions, then, the auditor is the liaison offi- 
cer between the comptroller, president, 
or chairman of the board, according to 
the personnel of the institution, and the 
various other officers and departments. 
He should, however, function as though 
the bank had employed a firm of certi- 
fied public accountants, and should report 


5. Gray, W. S. Jr., ““What Does the Chief Execu- 
tive Expect of His Comptroller and Auditor,” 
in May 1935 National Auditgram 6. 
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only to the board of directors, or pres- 
ident of the bank.® 


Guarding against Violations 


T is the duty of the auditor to keep 

up with the various banking laws and 
regulations so that in his contacts with 
the different departments he may detect 
those policies or acts being practiced 
which are in conflict with, or which may 
lead into practices in violation of, those 
regulations and take the necessary ac- 
tion. This is for the purpose of hinder- 
ing those who might be wilful in their 
violations as well as preventing the unin- 
tentional errors through carelessness or 
lack of knowledge. : 


In the promulgation of Regulation F, 
the Board of Governors of the Federal 
Reserve System placed a great responsi- 
bility on the Boards of Directors of banks 
and trust companies in their supervision 
of fiduciary activities. These regula- 
tions are to trust departments what the 
National Bank and Federal Reserve Acts 
are to National banks and Federal Re- 
serve member banks respectively. It is 
up to the auditor then, as the liaison 
officer between the Board of Directors 
and the operating division of the bank, 
to see that the provisions of the regula- 
tions are complied with. In addition, 
each state also may vary as to the powers 
of fiduciaries, and it behooves the audi- 
tor to keep abreast of these laws and 
see that they are followed. 


Functional Auditing 


HE so-called functional auditing of 

trust departments is comparatively 
new in the list of auditor’s duties. Only 
within the past five years has this re- 
sponsibility of the examiner been so 
recognized that both the National Bank 
and Federal Reserve Examiners now 
have specially trained men who make 
only trust examinations, and prepare a 
special detailed report, most of which is 
concerned with the administration of 
the trusts in conformity with the instru- 
ments. Trust business involves the safe- 
keeping of securities and control of prop- 

6. Ibid. 


7. Urian, Robert A., ‘‘The Functions of the Audi- 
tor of a Trust Department,”’ Chap. 2. 
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erty whose value may greatly exceed the 
invested capital of the institution, and 
also the “disbursement, investment and 
reinvestment of income and principal in 
accordance with varying terms of many 
separate legal documents.”? The poten- 
tial contingent liability and the oppor- 
tunities for misapplication are perhaps 
greater in this department than in any 
other, and therefore the operating meth- 
ods and controls should take this into 
consideration. 


At the inception of each trust, a syn- 
opsis of the will or instrument should be 
prepared either by the auditor, or by 
the trust department and checked by the 
auditor, together with the attorney for 
the estate, showing the trustee’s duties 
and powers. The auditor should then, 
either through a continuous auditing 
program or an annual audit and review 
of each account, see that the terms of 
the trusts are being carried out; that 
investments made are legal investments 
according to state laws, if the trustee 
does not have full powers; that distri- 
butions are made at the proper times 
and to the proper parties; that all trust 
funds are created as called for in the 
will or trust agreement. 


How Auditor Can Help 


G6 HERE are two bases of liability 

of a trustee to respond in dam- 
ages for a loss to the trust . . . unauthor- 
ized action and improper action. The 
clearest examples are first, when a trus- 
tee retains a security which he is not 
authorized to retain or sell a security 
which he is not authorized to sell. The 
other is a failure to exercise good faith, 
due care and reasonable judgment in re- 
taining or selling a security, whether the 
act itself was authorized or not.’’8 This 
writer goes on to state that the courts 
have shown a greater reluctance to hold 
the trustee liable for failing to sell the 
original than for failing to sell a sub- 
sequent investment. The auditor should 
be awake to the liabilities which may 
occur through reckless, fraudulent, neg- 
ligent or unauthorized sale or retention 
of investments in the trust estates. 


Sept. 


8. Tweed, Harrison, “Original Investments,” 
194¢ Trusts and Estates 279. 
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The courts have also held the trustee 
liable, although the errors may have been 
unintentional and the loss in no way 
resulted from the breach, where (1) the 
trustee has, even in good faith, dealt 
with himself; (2) the trustee has sim- 
ply failed to earmark trust funds or 
property; (3) the trustee has failed to 
keep exclusive control of trust money.® 
These are some of the things an auditor 
can watch in his analysis of the admin- 
istration of the trust according to the 
powers of authority, and according to 
good business judgment. 

A few of the many other items which 
should be included in the auditor’s sur- 
vey of this department may be mention- 
ed here: Are the records and operating 
methods adequate? Are the officers and 
employees in the department alert in 
their administration of the accounts, and 
progressive in securing new ones? Are 
the fees received commensurate with the 
work performed? Are there any suits 
or prospects of litigation pending? 

There are many ways in which an aud- 
itor may be helpful to the trust depart- 
ment and bank itself in his program of 
continuous auditing and periodic exam- 
inations, and he should always be wide 
awake for opportunities to improve his 
own systems of control and for new ideas 
in conducting his examinations. After 
all, surprise, psychology and a good 
knowledge of human nature are indis- 
pensable in the application of the prin- 
ciples of auditing. 


9. Storm, Frederick P., ‘‘Rules of Trustee Liabil- 
ity Harsh”’ in April 1940 Trusts and Estates 417. 


Bank Inaugurates Profit Sharing Plan 


All employees of the Peoples-Pittsburgh 
Trust Company, particularly those in the 
lower income brackets, are to share in the 
bank’s profits beginning with 1942, it was 
recently announced in the bank’s annual 
report to employees concerning the bank’s 
business activities in 1941. This is believed 
to be the first of such plans adopted by any 
bank in the United States. 

The initial distribution for January will 
represent an 11 percent increase in the in- 
dividual salaries of all employees receiving 
$250 or less a month. Employees receiving 
higher salaries do not share in the plan 
until after the lower salaried personnel are 
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receiving 12‘percent, after which those of 
larger incomes receive a small addition to 
their compensation. 

At the same time it was reported that 
personal and corporate trust funds showed 
gains which exceeded quotas set for the 
year. There also was an increase in life 
insurance trust funds, for the first time 
in several years. 

The company’s Common Trust Fund, 
which makes wide investment diversification 
available to persons of moderate means, 
realized a return of 3.61 percent for 1941. 

In a detailed explanation of the profit- 
sharing plan, President Gwilym A. Price 
stated that the additions from profits to 
salaries of employees will be made monthly 
and will be based upon bank earnings for 
the previous three months. The plan pro- 
vides that 40 percent of earnings between 
$600,000 and $800,000 a year will be dis- 
tributed to employees whose salaries are 
$250 a month or less. 

Mr. Price reaffirmed the company’s pol- 
icy of protecting the jobs of those who have 
gone into military service and the payment 
of two months’ additional pay to those who 
have been with the bank a year or more. 
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Costs and Charges 


TIME sheet should be kept on the 

amount of time each executive of- 
ficer devotes to the trust department so 
that that portion of his salary may be 
properly charged to the trust depart- 
ment, stated Henry A. Theis, vice presi- 
dent of the Guaranty Trust Company 
of New York and member of the ques- 
tion-box panel at the recent Mid-Winter 
Trust Conference of the A. B. A. 


The average annual cost of adminis- 
tering a trust of $500,000, consisting of 
20 issues of bonds and 10 of stocks, and 
extending over a life of 20 years, was 
indicated by Mr. Theis to be as follows: 


administrative 

investment review 

security transfers 
remittances 

collections 

cash bookkeeping 

income tax preparation 
fiduciary accounting 

opening & closing acct, 
new business 


For a $25,000 account, with four 
stocks and four bonds, the figures would 
respectively be $15, $21, $12, $5, $8, $3, 
$10, $4, $11, $2—a total of $96. On 
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this account the fee should be $150 a 
year. 


As to raising fees on existing busi- 
ness, Mr. Theis suggested that this be 
done only if consented to by the testa- 
tor or the beneficiaries. The fees for 
a managing agency account should be 
larger than those for a living trust be- 
cause the latter is a more permanent 
piece of business. Moreover, since the 
agency is presumed to be a feeder to 
other services, a lower fee would have 
a tendency to prevent this. 


Mr. Theis referred to the A. B. A.’s 
Guide to Trust Fees with Recommended 
Cost Accounting System, which has been 
followed with much success in various 
sections of the country. Cost studies 
are now in progress in Utah and Cali- 
fornia. 


Heads California Fiduciary 
Association 


S. V. Beckwith, Jr., assistant trust offi- 
cer of the Bank of America, has been 
elected president of the Associated Trust 
Companies of Central California for the 
ensuing year. Other officers elected were: 
Walter E. Bruns, vice president and trust 
officer, Bank of America, vice president; 
and Anthony V. Salerno, assistant trust 
officer, Title Insurance and Guaranty Com- 
pany, San Francisco, secretary-treasurer. 
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Current Trust Practices 


Observations on Voting Stock, Exculpatory Clauses, 
Advances, Consents, etc. 


PROFESSOR GEORGE G. BOGERT 
University of Chicago Law School 


T has always seemed to me that there 

is an inconsistency between the adver- 
tising and other statements by the cor- 
porate trustees about their ability, ex- 
perience and wisdom, and the use of 
the exculpatory clauses. This inconsist- 
ency reflects unfavorably on corporate 
trustees. The effect on the lawyers in 
the community and on the intelligent lay- 
man seems to me to be bad. 

You can almost go so far as to say 
that an enlightened court might well say 
that there are certain characteristics of 
the trust relation which you can’t do 
away with by contract or provision in the 
instrument, and that one of those is the 
exercise of at least ordinary skill and 
prudence. Another required character- 
istic is accountability. I think a clause 
in a trust instrument providing the trus- 
tee is not under duty to render a court 
accounting to the beneficiary ought to be 
void. 

Another is loyalty. I think that a pro- 
vision in an instrument that the trustee 
may ignore the concept of loyalty ought 
to be held void as inconsistent with the 
very nature of the trust relationship. A 
fourth is that the trustee must be given 
some discretion. A trust providing that 
the trustee shall be a mere dummy, act- 
ing at the direction of the settlor or bene- 
ficiary, seems to me is no trust at all. 

Exculpatory clauses regarding the co- 
trustee do not mean anything at all. The 
corporate trustee is not liable for the 
wrongful acts of the individual trustee 
anyway. It is unnecessary to state that 
in the instrument. The corporate trus- 
tee may be liable if he is himself careless 
in turning over management to the in- 
dividual trustee or in failing to super- 
vise him or watch him. 

So, too, clauses about non-liability for 
the acts of agents or servants are not 


From address delivered at the Indiana Trust 
Conference, Indianapolis. 


necessary. If the agent or servant is 
employed to make a lease or a contract 
and is properly employed and is engaged ‘ 
in the ordinary course of his business, 
then the corporate trustee is bound by 
the acts of this agent or servant and he 
can’t avoid it. If the agent or servant is 
engaged in something outside the scope 
of his work like the stealing of trust 
funds or assaulting a tenant in a house 
where he is going to collect the rent, then 
the corporate trustee is not liable as a 
matter of law anyway and he does not . 
need to provide against it. 


The trend is against these exculpatory 
clauses. The Federal Trust Indenture 
Act has knocked them out as far as trust 
indentures are coricerned in interstate 
matters. The courts have always been 
hostile to them and have construed them 
very strictly. Hasn’t the time come for 
those banks and trust companies who are 
still using them to consider whether 
these clauses are worth the results they 
produce, that is, a certain amount of 
criticism by lawyers and persons who are 
interested in trusts? 


If exculpatory clauses are needed be- 
cause the pay of trustees is inadequate, 
the remedy is to charge more for trust 
service and give what is expected rather 
than to reduce the quality of trust ser- 
vice. 


Stock Holdings 


The statutes of Indiana require that 
trustees hold corporate stock with a label 
showing that it is a particular trust’s 
property. Some banks say that they hold 
it in the name of the trustee unless the 
instrument permits it to be held in the 
name of a nominee. The Indiana sta- 
tute does not say “unless the trust in- 
strument provides otherwise.” Is a pro- 
vision in the trust instrument to that 
effect valid? Is it not at least somewhat 
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dangerous to follow such a provision, 
unless you have court order permitting 
it? 

There is a statutory tendency to allow 
the holding of stock in the name of the 
nominee. In 1941 three states passed 
laws permitting such conduct: Califor- 
nia, New Hampshire, and Wisconsin. It 
is allowed in New York. I would say 
that the rule in perhaps a quarter or a 
third of the states is to permit this prac- 
tice. 

On the question of voting stock, Gil- 
bert Stephenson, of the Trust Division, 
A.B.A., says the general practice, in the 
case of closed corporations where the 
bank has a controlling interest, usually 
is for the bank to have a representative 
at the stockholders’ meetings—usually 
an officer or director attends. He states 
that trust institutions, in decreasing 
numbers, are issuing proxies unless spec- 
ially authorized by the trust instrument. 
An increasing number of trust instru- 
ments give such authority and the formal 
director-electing meetings of corpora- 
tions whose stock is listed are frequently 
ignored by corporate trustees. It should 
be noted that having an officer or em- 
ployee attend a meeting is not a delega- 
tion of authority nor is it giving a proxy. 
It is action by the institution itself. 

If a proxy is given to any outsider or 
to an officer or employee as a nominee, 
it would be a delegation of the power of 
the corporate trustee and it is question- 
able whether it would be proper delega- 
tion. Delegations of trust powers are 
improper when ordinary business pru- 
dence would not justify them, and when 
an ordinarily prudent business man 
would delegate, then I think a corporate 
trustee may delegate. In other words, 
the supposed rule that a trustee can not 
delegate discretionary powers and duties, 
but can delegate ministerial acts seems 
to me erroneous. When the corporate 
trustee receives notice of a meeting it 
should consider several questions; name- 
ly, what.is the purpose of the meeting, 
the amount of stock the corporate trus- 
tee holds, the location of the meeting, 
and then it should decide what an ordin- 
arily prudent business man would do 
about attending the meeting. There is 
a statutory tendency to permit voting by 
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proxy, but Indiana, I believe, has no such 
statute. 

There are some serious dangers in ac- 
cepting successor trusteeships. In the 
first place it is the duty of the successor 
to see that the predecessor is turning 
over the right kind and amount of trust 
property, and not only to see that he has 
been discharged by the court, but also 
that what he does pursuant to that dis- 
charge is correct. Secondly, it is the 
successor’s duty to see whether there has 
been any breach of trust by the predeces- 
sor, and, if so, to pursue all possible 
remedies. 

Then there is the duty to act properly 
with regard to the retention or sale of 
property turned over by the predecessor, 
to see whether the property turned over 
is legal under the instrument and the 
statute. 

If the predecessor trustee has ac- 
counted finally and been discharged, is 
the successor relieved of these duties? 
Not necessarily. The successor must 
consider several possibilities. Has the 
time for appealing from the decree ap- 
proving the predecesor’s account and dis- 
charging him expired? Was the proper 
procedure followed in the court account- 
ing? Were all parties notified and all 
steps required by the statutes followed? 
Was the decree obtained by fraud on the 
court, as for example, by misrepresenta- 
tion in the account? Did the court have 
jurisdiction to approve the acts of the 
trustee? 

Investigation by legal and accounting 
experts may be required but the trustee 
can not leave the investigation to the sole 
judgment of any expert. There is a 
duty to supervise any expert you may 
employ. 


Depreciation Reserves 


As to depreciation of improved real 
estate, Stephenson says, “In the absence 
of express authority in the instrument 
or by statute, the trustee perhaps has 
no right to set up a reserve or sinking 
fund for depreciation or obsolescence. 
Every trust instrument should give the 
trustee this authority. ” 

There are several decisions to the 
effect that a depreciation reserve is im- 
proper. These cases seem rather curi- 
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ous because the trustee is under a duty 
to set up an amortization fund in the 
case of property which is totally wasting, 
for example, a leasehold. Trust practice 
here is out of harmony with general bus- 
iness practice as, for instance, in the 
case of corporate accounting. 


Consent and Waivers 


It seems to me that the law undoubted- 
ly requires a trustee getting a consent 
or waiver to do three things: To state 
the full facts of the transaction, to state 
the legal rights of the beneficiary, and to 
state the effect of the proposed transac- 


‘tion on such legal rights. You can call 


trust work “business” as far as it is 
concerned with transactions between the 
trust company and outside people, but 
you can’t call it “business” as far as it 
is concerned with relations between the 
trust company and the beneficiary. There 
it becomes a “profession.” I disagree 
entirely with courts which say that a 
trust company and beneficiary deal at 
arms length, that there is no duty of full 
disclosure, no duty beyond an ordinary 
business duty. 


Is it good practice to operate on bene- 
ficiaries’ consents? The settlor of the 
trust set up this trust to make you the 
manager, not the beneficiary the manager 
of it. The beneficiary is by hypothesis 
not qualified to judge these matters. 
Aren’t you passing the buck if you re- 
quest him to make decisions which you 
really should make? Furthermore, is 
conducting trust business through get- 
ting court consents good practice? Isn’t 
this passing to a court discretion which 
really the trustee should exercise? 


Advances to Beneficiaries 


What about bonds of -a corporation in 
which directors are interested? If the 
interest or the position of the directors 
is such that they have considerable con- 
trol, even though not full control, then 
it seems to me the investment might well 
be disloyal. But if the director’s inter- 
est is small, and he is not a director but 
merely a stockholder of the other corpor- 
ation, then it seems to me that fact ought 
not to be of any importance. 


ncillary 
dministration 


Guaranty Trust Company 
of Canada 


TORONTO WINDSOR NIAGARA FALLS 


Under Dominion Government Supervision 





What about paying trustee officers for 
trust work, as paying them for apprais- 
ing real estate or doing some service of 
that sort? It seems to me that is not 
proper. The idea that the trustee gets 
itself in a position of possible conflict 
should prevent it. This rule does not 
have anything to do with reimbursing 
him for expenses. 


If you allow the corporate trustee to 
buy issues that are prior and superior 
to those held by the trust, you introduce 
a conflicting interest and make the cor- 
porate trustee look out for itself. 


On the question of obedience to the 
settlor’s directions, notwithstanding re- 
quests of beneficiary, that seems to me 
undesirable, although not illegal, because 
after all the beneficiary’s wishes should 
be considered. Decision is made by the 
trustee, but the beneficiary’s ideas are 
relevant. 


On the matter of transfer of invest- 
ments from one trust to another trust, 
while this is time-saving and saving of 
expense in selling and buying, it seems 
to me very doubtful whether it is good 
trust practice. 


I think you are all practically agreed 
that it would be an improper investment 
to purchase your own stock for one of 
your trusts. Holding it is bad, unless 
there is a provision in the instrument 
permitting it. It is an improper trans- 
action because you put yourself in a pos- 
ition of divided interest, of possible con- 
flict. 
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.--An Insured Investment 


The Federal savings and loan share is a good investment, 
primarily supported by monthly amortized first mortgage 
loans on local homes. Also, Government bonds and cash. 
Reserves and surplus are carried by the association to ab- 
sorb losses and to insure continuous dividends. 


In addition, this investment is insured by the Federal Sav- 
ings and Loan Insurance Corporation, a wholly owned in- 
strumentality of the United States, with more than 
$125,000,000 capital, reserves and surplus. This provides 
more protection than was before ever provided by similar 
insurance for any investment. It assures better examina- 
tion and supervision; frequently prevents receivership and 
auction-block valuation, and the resources of the Insurance 
Corporation are ample to pay any losses which may rea- 
sonably be contemplated. 


No holder of an insured account has lost any part of his 
investment. In 7 defaults (out of 1463 institutions) he 
has been required to wait for his money, and then only a 
few weeks. 


SELECTED FEDERALS, Inc. 


135 S. LaSalle St. Field Building Chicago 


This is not an offer to sell any security. Selected Federals, 
Inc. is a non-profit corporation composed of qualifying 
Federal Savings and Loan Associations which sell directly 
to investors. Full information, including list of members, 
will be furnished upon request. 





Restatement of Earnings 


War and Post-War Taxes as Greater Factor 
in Corporate Analysis 


EDWARD L. MAAS 


REVIOUS concepts of corporate 

finance are being revised. Taxes 
have been the subject of wide dis- 
cussion in recent years because of 
their increasing importance in busi- 
ness operations. Certain of their 
economic implications were not or- 
iginally apparent but are more and 
more coming to the attention of 
management and investors gener- 
ally. 

In the past it has been common prac- 
tice in appraising stocks to lean heav- 
ily on a survey of the earnings record 
of corporations as a basis for judging 
the possible future performance. The 
theory has been that in preference to 
projecting earnings, which brought dis- 
astrous results in the late 1920’s, it is 
desirable in the absence of anything 
better to take a 5 or 10-year average of 
earnings as a basis for ascertaining 
earning power—and as one test of the 
character of managerial ability. An- 
alysts have not always placed the same 
emphasis on these averages but they 
have, to a greater or lesser degree, been 
influenced by them. In addition to ob- 
serving the average of earnings, some in- 


vestment men have been guided by the 
trend of earnings. For example, given 
two companies with the same average 
earnings over a period of time, but one 
with an upward trend and the other 
with a declining trend, the earning pow- 
er of the former would be appraised 
higher than the latter. In some cases 
use has been made of averages weight- 
ed by time, greater weight being given 
to recent years. Thus, the specific 
technique has varied with individuals 
but the earnings record as a basis for 
judgment has been common. 


During the war there is question 
about the value of past earnings per- 
formance. In this period companies 
directly and indirectly engaged in war 
activity will be virtually assured of 
record volume and operating income. 
The main limitation upon net income 
available to stockholders will be Federal 
taxes, though there are other factors, 
including labor costs. Therefore, any 
appraisal of war earnings of this group 
is primarily dependent upon the dura- 
tion of the war and the level of Federal 
taxes. Only guesses can be made by 
each individual based upon interpreta- 
tion of events and trends as they occur 
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along the road. Meanwhile, the income 
of those consumer goods companies af- 
fected by priorities seems likely to de- 
cline materially or disappear in many 
instances. It is well to remember too, 
that priorities apply to labor and ma- 
chines as well as to raw materials. 
Thus, in these cases also past perform- 
ance may be of little value in apprais- 
ing earnings under existing abnormal 
conditions. 


Under the circumstances, pre-war 
earnings appear useful mainly in at- 
tempting to measure earning power 
after the war when more “normal” con- 
ditions again prevail. Meantime, how 
significant are corporate earnings re- 
cords under prospective taxes. Follow- 
ing the war, tax rates may be reduced to 
former levels, but that day seems quite 
distant in view of the already large and 
growing fiscal requirements. It is dif- 
ficult, if not impossible, to present a 
sound argument for the idea that high 
taxes are only temporary and likely to 
terminate shortly after peace is won. 


In recognition of this probable con- 
dition, it would seem realistic to at- 
tempt to restate pre-war earnings, if 
they are to be useful in measuring earn- 
ing power in future “normal” times. 
Any adjustment would necessarily be 
arbitrary, depending upon individual 
appraisal of future events affecting tax- 
es. However, as long as taxes seem 
destined to be a primary key to corpo- 
rate earnings, some effort should be 
made to prognosticate them. In this 
respect it would not appear reasonable 
to assume that present tax rates will 
extend into the “normal” post-war pe- 
riod. For example, the excess profits 
tax, which is directly associated with 
war defense activity, probably will 
terminate within a reasonable time af- 
ter peace is restored. This narrows 
the problem to normal and surtax rates. 
Individual guesses on the total of these 
might vary between, say, 20% and 50%. 
The range is wide but understandable 
in view of the unpredictable related fac- 
tors which are subject to individual 
weighting. There is no conclusive an- 
swer to the problem. 
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Irrespective of the final decision con- 
cerning prospective rates, the important 
thing is to give the entire matter proper 
consideration and not be guided blindly 
by previous concepts which may be ef- 
fective no longer. Past performance is 
of little, if any, value under present 
abnormal conditions but if used with 
caution it may prove helpful in measur- 
ing earnings in the post-war era. 


Reports on Common Trust Funds 


The First Trust Company of St. Paul, 
Minn., one of the first banks to establish 
a common trust fund, and one of the 
three trust institutions in the country 
to operate both a legal and discretionary 
fund, recently published a summary of 
results for both funds for their latest 
fiscal years. 


Trust accounts participating in the 
discretionary fund received total interest 
distributions of $3.4048 per unit for the 
year. Principal valuation fluctuated 
from a high of $108.1749 on June 15, 
1941 to a low of $106.7204 on December 
15, 1941, end of the Fund’s fiscal year. 
Forty percent of the invested funds is 
in 21 separate public utility issues; 26% 
in 17 railroad issues; 25% in United 
States Government bonds; and 7% and 
1% respectively in municipal and indus- 
trial bonds. One percent is in cash. 
Outside of U. S. Governments, the re- 
maining 74% of all funds is invested in 
about equal amounts in the forty-one 
other issues held, not more than 4.6% of 
the fund being invested in any other 
single security. Investments are con- 
fined to bonds, and no preferred or com- 
mon stocks are held. 


Interest distributions per unit for 
Trust Plan B, the legal fund, totaled 


$2.9048 for the year. Principal values 
ranged from a high of $103.2954 on June 
20, 1941 to a low of $102.2989 on Decem- 
ber 20, 1941, end of the fiscal year. Near- 
ly half of the fund is invested in U. S. 
Governments; 23% in public utility 
bonds; 20% in railroad bonds; 7% in 
municipals; and 1% in cash. All invest- 
ments held qualify as legal investments 
for trust funds under the laws of Minn- 
esota. 





INVESTMENT POLICY 


The INVESTOR, too, needs 
COMMUNICATION LINES 


N ARMY is quickly immobilized if its communication lines 
fail. Likewise, the institutional investor requires speedy, 
accurate information regarding conditions in leading securities 
markets, in order both to formulate and to execute decisions. To- 
day, with values subject to drastic revision, these communication 


lines are more important than ever to the institutional investor. 


With these requirements in mind, we have developed extensive 
facilities devoted to supplying clients with important information 
regarding prevailing conditions. When a client wishes to buy or 
sell a certain security, we are in a position to inform him of market 


conditions in that particular issue. 


As we maintain close contact with markets in all types of bonds, 
this service to clients covers a broad range. And equally, we are 
able to execute orders efficiently and economically in these secur- 


ities. Perhaps we can be of service to you, too. 


R. W. Pressprich & Co. 


68 William Street 201 Devonshire Street 
NEW YORK BOSTON 


GOVERNMENT, MUNICIPAL, RAILROAD, 
PUBLIC UTILITY AND INDUSTRIAL BONDS 


Members New York Stock Exchange 
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Observations on “Securities” 


With the spread between bond and 
stock yields greater than in the past 40 
years, investors were cautioned against 
being overawed by the supposed “se- 
curity” of debt obligations, in the dis- 
cussion led by Frank Travers of Lin- 
coln National Life Insurance Company 
at the annual convention of the Ameri- 
can Finance Assn. in New York. Risk 
is inherent in any investment and term- 
inology is often misleading as an indi- 
cation of safety, it was remarked, there 
being as great differences between 
bonds as between certain classes of 
bonds and stocks. Where bonds ac- 
count for 75 to 80 percent of our in- 
vested capital there is little safety mar- 
gin and the company may be thrown in- 
to expensive reorganization. Safety is 
only comparative, not absolute, and in 
practice well diversified equities provide 
greater elasticity. If a company’s stock 
is no good, he noted, the prospects can- 
not be bright for meeting bond maturi- 
ties, sometimes under stress conditions 
20 or 30 years hence. 


Referring to the recent SEC hearings 
on equity investment for insurance 
funds, there was general concurrence 
of the participants at the “Capital 
Flow” forum that government criticism 
of institutional investors for not sup- 
porting the capital (equity) market in 
“building up enterprise” was unwar- 
ranted and strangely domiciled, since 
most fiscal, labor and social policies of 
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the administration for years past have 
done much to make such investment 
riskful and profitless, with the present 
and prospective tax situation as evi- 
dence. It appeared that institutional 
investors would heartily welcome oppor- 
tunity for stock investment if taxation 
did not make the profit-loss balance so 
one-sided over a period of time, in ad- 
dition to normal risks and now those 
of war conversion. In view of these 
fundamental national policies, and the 
social trends regarding private owner- 
ship (on which they are generally 
based), statistical comparisons of past 
security performance are of limited 
value as guides for future commitments, 
though together these factors can illim- 
inate comparative risks and prospects 
of securities. 


Comparing Defense Expenses 
and National Income 


“Defense expenditures and national in- 
come are not fully comparable aggregates,” 
according to Dr. Milton Gilbert, chief of 
the Income Unit U. S. Department of Com- 
merce. In a paper read before the Amer- 
ican Statistical Association Dr. Gilbert ob- 
served: “The one cannot be subtracted from 
the other and yield a significant remainder. 
Care must be exercised in expressing ex- 
penditures as a percentage of national in- 
come. 


“T do not mean that either of these figures 
by itself has not a clearly defined meaning 
but merely that they represent dif- 
ferent types of aggregates which 
are incomparable. Defense ex- 
penditures include payments other 
than those for goods currently pro- 
duced, and valued at prices paid. 
The national income, on the other 
hand, is a net value of current out- 
put in which the net is defined in a 
special way, and the valuation of 
output is at costs paid rather than 
at sales prices to final users. 
Hence, in order to obtain a mean- 
_ingful comparison between defense 
and total output, adjustment is re- 
quired in both defense expenditures 
and national income.” 
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Investment Experience of Corporate Bonds 
Results of Bond Study Explained 


H. G. FRAINE 


Acting Supervisor, Capital Markets Section, Research and Statistics Subdivision, 
Trading and Exchange Division, S. E. C. 


HERE has been a recent compre- 

hensive attempt to measure corpor- 
ate bond experience known as the Cor- 
porate Bond Study. It was started in 
1939 under the management of the Na- 
tional Bureau of Economic Research, 
with the cooperation of various govern- 
ment! and private institutions. 


The Corporate Bond Study has just 
completed a record of monthly prices 
over the first four decades of this cen- 
tury on about 300 bonds; a record of 
annual expected and realized yields, 
quality and legal status ratings and data 
on size of issue and issuer on over 2,000 
bonds, and a record of similar data for 
periods of varying length and terminal 
points on over 4,000 bonds. It has also 
completed for the period 1900 to 1938, a 
record of characteristics as of the dates 
of issue and of extinguishment on about 
4,500 bonds, and a record of data relat- 
ing to default on about 1,000 bonds. 


The Corporate Bond Study is superior 
for data on realized yields to studies now 
in existence, in that (1) it furnishes a 
record of thousands of bonds as against 
hundreds; (2) many periods of varying 
length and varying terminal points are 
covered instead of a few; (3) data on 
more factors are recorded; and finally, 
(4) the form of the records provides a 
flexibility that permits an analysis of 
data for the same bonds in many differ- 
ent ways, to cope with many different 
types of problems. 


The selection of the large sample of 
4,500 bonds for the various records men- 
tioned above was facilitated by a sort 


From address before annual convention of Amer- 
ican Statistical Association. 


l. Board of Governors of the Federal Reserve 
System, Comptroller of the Currency, Federal 
Deposit Insurance Corporation, New York Fed- 
eral Reserve Bank, and the Securities and Ex- 
change Commission. 


of census of offerings of all of the bonds 
and equipment trust certificates found 
described in the railroad, utility, and in- 
dustrial manuals from 1900 to 1938 in- 
clusive. This offerings record covered 
26,000 bonds for which there were 34,000 
offerings. From it can be obtained data 
on the volume of bond offerings for var- 
ious years in total and also by such char- 
acteristics as size, type, industry, coupon 
rate and term to maturity. 


Defaulted Bonds 


From two parts of the Corporate Bond 
Study for which mechanical tabulation 
cards are now available it has been pos- 
sible by this date to secure a few tabula- 
tions. An examination of these sheds 
some interesting light on default and 
yield performance for bonds which were 
offered and retired during the period 
from January 1, 1900 to January 1, 1939. 
Of the approximately 3,000 bonds which 
were outstanding in the amount of 
$5,000,000 or more, it was found that 
22 per cent fell into default. It is rather 
interesting to note that the railroads, 
which were above average in this respect 
with a 30 per cent default, issued their 
bonds with lower risk premiums than 
had the industrials and utilities. 


A breakdown of the defaults by qual- 
ity of issue is given in Table I. It should 
be noted that the proportion of losses was 
greater for the bonds of lower quality 
rating than those of higher quality rat- 
ing. The effect of these defaults on the 
realized yields of 3,652 offerings of se- 
curities during this period is shown in 
Table II. The realized yields for the 
lower quality groups declined from the 
offering yields by reason of default losses 
offseting gains from calls, whereas the 
reverse situation obtained for the groups 
having the higher quality ratings. 





302 


The yields from the Corporate Bond 
Study data given in Table II are little 
affected by the market structure obtain- 
ing on a few particular dates. The ex- 
pected yields are based on the amount 
obtained for the bonds at the time they 
were offered and offerings took place 
throughout all four decades. The real- 
ized yields are based on what the inves- 
tors paid at offering and on the amount 


TABLE I 


Proportion of Offerings Showing Loss 
by Ratings 


Domestic Corporate Bond Issues of $5,000,- 
000 or more extinguished by Dec. 31, 1938. 
Percent showing loss 
Composite 
rating Number 


at of Par 
offering offerings amount 


0 0 

2 2 

3 4 

8 14 

22 25 

6 and lower 41 20 


SOURCE: Preliminary tabulation of data 
assembled by the Corporate 
Bond Study. 
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of cash received from liquidation of the 
principal upon extinguishment of the 
contract. Only in those cases where li- 
quidation was not made in cash was re- 
course taken to market value. Successor 
securities were involved in these cases 
and the experience record was extended 
to include receipts for five further years 
on them. If the successor securities had 
not been liquidated in cash by five years 
beyond date of extinguishment of the 
original security, a market value of the 
successor securities was used as the li- 
quidation amount of the original invest- 
ment. 


The extension of the experience record 
in cases involving successor securities 
was made because of the suspicion that 
such securities were typically under- 
valued at the time of reorganization. An 
examination of preliminary statistics 
from the Corporate Bond Study indicates 
that such securities have been typically 
undervalued at such atime. These secur- 
ities were found to have had an average 
positive yield of 12 per cent per annum 
from date of reorganization to five years 
later. 


TABLE II 


Comparison of Expected and Realized Yields by Ratings 
Domestic Corporate Bond Issues of $5,000,000 or More 
Extinguished by December 31, 1938 


Par amount 
offered 
(000 omitted) 


$26,244,540 
2,436,760 
4,486,340 
4,859,650 
4,121,380 
1,978,840 
562,800 


Composite Number 
rating at of 

offering offerings 

Total 3,652 

154 

2 389 

3 674 

4 732 

5 326 

6 and lower 96 

Information lacking 
or not rated 1,281 7,798,770 


+ Realized yields exceed expected yields. 
— Expected yields exceed realized yields. 


Average 
differential 
yield 
—0.44% 
+0.58 
+0.41 
+0.35 
—0.18 
—2.33 
—7.87 


Average 
realized 
yield 
5.33% 
5.83 
5.95 
6.11 
5.96 
4.50 
2.56 


Average 
expected 
yield 
5.77% 
5.26 
5.54 
5.76 
6.15 
6.83 
10.42 


5.08 4.74 


—0.34 


SOURCE: Preliminary tabulation of data assembled by the Corporate Bond Study. 
The issues included in this table, i.e., those extinguished by December 31, 
1938, were separated from a population which includes corporate bonds 
issued in amounts of $5,000,000 or more either outstanding on January 1, 
1900 or issued from January 1, 1900 to December 31, 1938 with the exception 
of offerings of such issues on which yields could not be computed because 


price information was lacking. 


Includes 269 offerings with a par amount 


of $1,887,710,000 on which there was a net loss from offering to extinguish- 


ment. 
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Undervaluation 


There was also a suspicion that bonds 
might have been typically undervalued 
by the market at the time of default. 
This was tested in the Corporate Bond 
Study by computing the realized yield 
from date of default to the end of the 
experience record. This yield is, of 
course, affected by both the market price 
at default and that at the end of the ex- 
perience record in the case of successor 
securities. Another test was made which 
was quite independent of the market 
price at default. This was to get a cap- 
italized value at date of default at a 
conservative rate of interest, namely, 3 
per cent, of subsequent receipts. 

The fact that average market value at 
date of default was below the average 
discounted value of subsequent proceeds, 
and the fact that there was a positive 
average yield from the default price to 
the end of experience record running 
somewhere between 6 and 10 per cent per 
annum, indicated that there was a tend- 
ency for the market to undervalue secur- 
ities at the time of default but much less 
pronounced than the undervaluation of 
the successor securities at the time of 
reorganization. The many cross tabula- 
tions and measures of dispersion which 
will eventually be made from the Corpor- 
ate Bond Study data will doubtless shed 
further light on the trends mentioned. 


“Basic Yields” 


The Corporate Bond Study has calcu- 
lated the excess of the prospective yields 
of individual bonds over the “basic” or 
approximately riskless interest rates 
which existed at their dates of offering. 
The purpose was to compare the drift 
in risk premiums as revealed by market 
valuations with the drift in ratings. To 
get at the risk premiums it was necessary 
to subtract the basic interest rate. As 
the basic interest rate has not only fluc- 
tuated from time to time but has also 
frequently been different for short- than 
for long-term loans, statistics were de- 
veloped which constitute an interesting 
supplement to Macaulay’s excellent work 
on interest rates and bond yields. 


1. Macaulay, Frederick R., Bond Yields, Interest 
Rates and Stock Prices (New York: National 
Bureau of Economic Research, 1938). 
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By subtracting these “basic yields” 
from the prospective or offering yields, 
approximations of the risk premiums 
have been obtained. These have been 
recorded on the tabulating cards for the 
individual bonds in the columns labeled 
“market rating.” It is interesting to 
compare this measure, or forecast, of 
probable losses with the actual “loss 
rate” which has also been recorded on 
the cards. For example, an examination 
of the few tables so far available shows 
that investors have associated much 
higher risks with small bond issues than 
with large issues. The agency ratings 
for small bonds were also on the average 
decidedly lower. However, an examina- 
tion of the loss rates, which are derived 
from the realized yields, indicates that 
there is serious doubt of there being a 
sufficient basis in investment experience 
for the apparent discrimination of the 
market and rating agencies against small 
bond issues. 
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Real Estate in Transition 


Real estate has been greatly affected 
by our war activities. The effects, 
however, have been far from uniform, 
depending primarily upon locality and 
type of real estate and confirming the 
viewpoint that real estate assets are as 
different as the various security issues. 
For example, in war production areas 
values and rentals of properties, both 
commercial and residential, have im- 
proved. In those areas in which war 
activity has been of little or no impor- 
tance, both values and rentals have re- 
mained static or shown a tendency to 
decline. This is not surprising under 
the rapid transition from a peace to a 
war economy. 


Moreover, when the full impact of 
this transition has been felt the expe- 
rience in different localities and in dif- 
ferent types of real estate may be even 
more varied. Primarily as a result of 
rationing, priorities, shortage of labor 
and taxes there is little question that 
numerous businesses, such as hardware 
stores, variety stores, automobile ser- 
vice and sales companies, etc. may be 
forced in all localities to suspend or at 
least to curtail operations for the dura- 
tion of the war. A continued shift of 
population from non-war to war activ- 
ity may further widen the discrepancy 
in residential and business rentals and 
values, as in professional firms and ser- 
vice organizations where personnel have 
been enlisted. 


Under the circumstances, there is the 
question of what should be done with 
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real estate and mortgages held in in- 
vestment accounts of individuals as well 
as of financial institutions. For those 
properties that are now abnormally 
favored the best procedure in most in- 
stances probably is to take advantage 
of these conditions and sell, preferably 
for cash. There may never be a mate- 
rially better opportunity. Many of 
these holdings were only recently a 
source of considerable concern, and 
though presently favored may be head- 
aches again. These structures are not 
getting younger, and post-war construc- 
tion projects may speed up obsolescence. 
Where they have been or may be ad- 
versely affected during the war there 
seems little choice between material sac- 
rifice now or riding the storm until civ- 
ilian activities revive. 


Some Conclusions on 
Investment Policy 


(1) Life insurance companies should have 
the right to buy common stocks. 


(2) Life insurance companies should use 
that power only to a limited extent. The 
same conditions which have caused a dearth 
of new bond investments have also made 
common stocks have limited appeal. 


(3) Opportunities for long-pull acquisi- 
tion of public utility operating company 
stocks will present themselves in the near 
future, but these will be fraught with dan- 
gers from rising operating costs and arbi- 
trary shifts of contractual rights by the 
SEC. 

(4) Holding company securities in the 
electric power and gas field seem unattrac- 
tive for an insurance company. 

(5) Railroad common stocks likewise 
present no substantial outlet for insurance 
funds. Few of them have high merit. 

(6) Industrial common stocks seem to be 
the chief outlet for insurance funds. But 
even here opportunities are distinctly lim- 
ited. 

(7) The restriction of “rescue loans” un- 
der the Trust Indenture Act of 1939 and the 
harsh attitude of the SEC toward reorgan- 
ization values are sobering factors in the 
face of an inevitable post-war slump. 


DR. KENNETH FIELD, Head, Dept. 
of Economics, Carnegie Inst. of Tech., in 
address before American Finance Assn. 
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Transportation in Transition 
How the War is Changing Industrial and Railroad Map 


CARLETON W. MEYER 
Assistant to President, New York Central System 


POST-WAR program is doubly im- 

portant for the railroad industry; 
first, the railroads had only incompletely 
adjusted themselves to competitive con- 
ditions during 1930’s and their recent 
relief from competitive pressure is only 
temporary; second, changes in transpor- 
tation in general and railroading in par- 
ticular will probably be greater and post- 
war readjustments more difficult than in 
many other industries. Considering in- 
dustry first, what are some of the big 
changes? 

1. Geographical changes. Whatever 
changes the location of production and 
manufacture changes the transportation 
map of the United States. This map is 
being changed radically, not only by the 
transition from peace to war but also 
by the placing of Government financed 
defense plants. Because of their modern 
construction, many war-time plants will, 
by conversion, become the most efficient 
peace-time producers. 

In the past the greatest concentration 
of industry and industrial population has 
been in the area bounded roughly at the 
corners by Boston, Baltimore, Pitts- 
burgh and Buffalo. The distribution of 
Government financed defense plants and 
facilities is far different. A full third 
of them have been placed in the east 
north-central area; sixty percent are in 
the central interior regions. Michigan, 
Indiana, Ohio, New York, Missouri, 
Pennsylvania, Illinois and California, in 
the order named, lead in their construc- 
tion. 

2. Changes in the materials industry 
uses and the products industry makes. 
An article in the magazine, “Modern In- 
dustry” (November 15, 1941, page 17) 
makes the bold statement that: 


Excerpts, reproduced with permission of the 
author, from his discussion at January Round 
Table of National Industrial Conference Board. 


“The staggering impact of our war 
program is hammering industry and in- 
dustrial management into completely 
new shapes that will transform the in- 
dustrial world of tomorrow.” 


The materials of industry are having 
a little revolution of their own. Sub- 
stitutes are being developed on a wide 
scale. After the war, when now scarce 
materials become more abundant than 
ever and war-expanded productive capac- 
ities press for commercial outlets, a giant 
“reshuffling” will take place in the whole 
materials fields. It is said that 12-cent 
aluminum is probable and 6-cent alum- 
inum is possible. 

Post-war industry will be producing a 
whole new set of products. Total expen- 
ditures for industrial research are esti- 
mated at $300 millions annually. The 
big fact is that the change-over will 
afford industry a nearly universal oppor- 
tunity to discard old models and old pro- 
duction methods wherever desirable. 


The process of mechanization of in- 
dustry is being enormously speeded; the 
average machine tool of today has three 
times the productivity of the average 
machine tool of two years ago. 


This can only mean new things to be 
transported, new centers of supply, new 
centers of manufacture, new channels of 
distribution. Think of what a shift to 
large-scale prefabricated housing will 
mean in terms of transportation. Will 
the production of prefabricated units be 
centralized or decentralized? 


What will happen in mining, manu- 
facture and transportation if plastics 
made from soy beans or other vegetable 
products replace steel in automobile 
bodies? We must think in terms of 
coal, iron ore, limestone and every other 
material and process from ground to fin- 
ished automobile. 
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Highway—Airway—Waterway— 
Pipe Line 


HE basic machine of highway trans- 
port, the internal combustion engine, 
gasoline and Diesel, is being developed 
and improved as never before for use in 
all kinds of military vehicles. For ex- 
ample, there is tremendous pressure to 
develop a light-weight Diesel for tanks, 
to eliminate explosive gasoline fuel. 
War is improving the airplane and the 
airplane engine at a rate probably un- 
surpassed for any machine at any time 
in history. The airplane industry has 
changed from craft methods to mass pro- 
duction technique almost overnight. The 
capacity of a cargo plane sounds small, 
but ability to produce ton-miles, rather 
than mere ability to carry tonnage, mea- 
sures the productivity of a transporta- 
tion machine. The 5-ton cargo airplane, 
traveling at 150 miles per hour, produces 
750 ton-miles per hour, the same as a big 
freight car carrying 45 tons pay load at 
the average freight train speed (consid- 
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ering intermediate terminal handling) 
of about 16% miles per hour. 


Our war production program calls for 
the building of over twelve million tons 
of cargo shipping from July 1, 1941 to 
the end of 1943. At the close of the war 
it seems certain that ship-building ca- 
pacity will be far beyond commercial 
needs and there will probably be more 
cargo ships of modern design in exist- 
ence than can readily be absorbed in 
commerce. 

What may happen with respect to pipe 
line competition, if construction plans to 
relieve petroleum shortages should be 
carried out, may well be imagined. 


Railroad Transportation 


HE basic tools of the railroad indus- 

try are remaining virtually static, so 
far as development during the war is con- 
cerned. The design of freight cars and 
freight locomotives is virtually “frozen” 
for the duration of the war—a step em- 
inently proper and necessary to save 
time, materials and engineering but far- 
reaching in its post-war consequences. 
With the possible exception of the Diesel 
engine, very little war research and de- 
velopment work will contribute directly 
to improved designs for the principal 
working tools of railroads. Consider the 
significance of the 20 to 25-year life (and 
corresponding depreciation rates) of 
railway equipment as compared with 6 
to 10 years for highway vehicles and 
airplanes. Perhaps the railroad industry 
and the Treasury Department should re- 
vise their views as to the length of time 
over which income should return the full 
cost of capital inprovements. 

War-time changes in the materials and 
products of industry and the tools of 
transportation seem to make inevitable 
transportation competition more severe 
than ever before, whether a severe post- 
war depression occurs or not. 

After the war, we may expect that 
ships in great numbers will be looking 
for cargo everywhere at depressed rates. 
The seatrain type of ship (a veritable 
seagoing freight train holding 100 or 
more cars) appears to be a valuable 
means to enable railroads to participate 
in traffic they could not otherwise get. 
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There is every reason to believe that 
the demand for travel and the size of 
the passenger travel market will increase 
by leaps and bounds after the war. Air 
liners may be flying passengers at 2% 
cents per mile or even less after the war, 
and ownership of private planes may 
become a commonplace. The public will 
have better, cheaper automobiles. All 
this indicates that the field for the rail- 
road is coach transportation, where com- 
fortable and spacious equipment makes 
possible very low fares with mass pro- 
duction and high load factors. The Pull- 
man coach sleeper offers the prospect of 
high pay load capacity in sleeping cars 
at coach fares plus only about $2 for a 
berth. The 1 or 2-car Diesel motor-rail 
unit, streamlined and air-conditioned, 
which can be operated for about 30 cents 
per mile in single units and 50 cents per 
mile in double units, offers real promise 
on branch lines as smaller cities on main 
lines and during non-peak hours in sub- 
urban areas. The few such units al- 
ready tried out have attracted more pas- 
sengers than they can handle. 


Industrial Map-Making 


E must not forget that transporta- 

tion influences industry, just as in- 
dustry influences transportation. True, 
neither can change over to new services, 
products or materials during the war, 
but we see a remarkable similarity be- 
tween what is necessary for the solution 
of our war-time transportation problems 
and what is necessary to guide transpor- 
tation into a sound readjustment pro- 
gram after the war. 


The first, and probably the biggest job 
of all, is a job for government—to create 
conditions of fair competition in the 
transportation industry. 


Now is the time for economies through 
coordinations and elimination of dupli- 
cate facilities and services. Scarcity of 
materials and labor makes such econ- 
omies imperative and removes the great- 
est obstacle encountered in normal times 
—the unemployment of displaced labor. 
We are indeed fortunate that, far from 
the present emergency being used as a 
cloak for further socialization in trans- 
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portation, the objective of the Director of 
Defense Transportation, Mr. Eastman 
and his staff, is to make more fully avail- 
able and effective the initiative and re- 
sourcefulness of private management. 
We have now the pressing war necessity 
for maximum utilization of all facilities. 
I can think of no single measure so sig- 
nificant as a means of improving utili- 
zation of cars in merchandise services, 
thus saving cars for essential war traffic. 


Research and Efficiency 


LIMITED program of technical re- 

search and development, carried on 
during the war, is an essential part of 
a sound war and post-war program. The 
basic machine of the railway industry 
is the steam locomotive and upon its im- 
provement rests, in considerable mea- 
sure, the ability of the railroads to pro- 
vide fast and cheap transportation. Im- 
provement in physical handling of pack- 
age freight and better methods of trans- 
fer of freight loads are necessary if the 
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potential economies of rail-highway co- 
ordination are to be realized. 

We have an excellent opportunity to 
eliminate duplications in organization 
because work can be found for people 
displaced, and may well study what has 
been accomplished in our great industrial 
corporations. Perhaps the greatest 
single field for improvement in efficiency 
lies in the personnel field. In most rail- 
way organizations, both as to executive 
and routine personnel, the number of 
older people is disproportionately high. 
Because in the last twenty years they 
have done little to establish systematic 
programs for bringing such men into 
their organizations, and because a con- 
siderable proportion of the relatively few 
they did bring in were eliminated dur- 
ing the depression, the railway industry 
will soon face, if it does not even now 
have before it, an acute shortage of 
younger men capable of promotion into 
positions of responsibility. One of the 
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primary needs of the industry is a long- 
range program for hiring and training 
young men. It is imperative that a pro- 
gram be framed now, to be put into full 
effect after the war, when so many young 
men of the highest type will be released 
from the armed forces. 


To sum up the whole task of manage- 
ment, in pressing for a solution not only 
of immediate war-time problems, but 
also of problems that will confront us 
after the war, I have seen no better 
statement than one by Earl B. Schwulst 
of the Bowery Savings Bank of New 
York, in an article entitled “What is 
‘Conservative’ Trusteeship?” (Trusts and 
Estates, January, 1941): 


“*** The stream of life flows very 
rapidly, and those institutions which can- 
not survive as a part of that stream 
while flowing along with it are sooner or 
later pushed aside into the backwash, 
there to be left to wither away.” 


Who Controls the Railroads? ° 


There is no class of investor today who is 
consciously making long term commitments 
in rails. Buyers still have but one objec- 
tive: To pass along their holdings to some- 
one else at a profit, and devil take the hind- 
most! It is truly difficult to imagine any 
concerted opposition on the part of such a 
group to any form of government owner- 
ship or control which offered promise of 
freezing of values at war-inflated levels. 

Possibly more than any other major in- 
dustry, railroads have evolved toward a 
form of economy which some authorities 
consider will characterize the later war and 
post-war period. It is pertinent to raise 
the question of just who really controls the 
railroads today to find the answer to the 
question of who will control the railroads 
tomorrow. Do railroad stockholders exer- 
cise effective control today? Far from it, 
as will be obvious to any reader who has 
ever attended a stockholders’ meeting. Big 
banking interests? A decade ago, yes, but 
their grip has been largely broken through 
the emergence of the government itself, in 
the guise of the Reconstruction Finance 
Corporation, as the major railroad banker. 
Railroad managements? Yes—more so than 
any other group. In many cases the con- 
trol of the directorate is in the hands of the 
active operating officials of the company. 


By reason of an almost automatic control of 
the proxies of thousands of inarticulate 
stockholders, they are a self-perpetuating 
group. Only in rare cases are the manage- 
ment large stockholders. There is no need. 

Yet, railroad managers are in turn 
severely restricted in their scope of opera- 
tions by the Interstate Commerce Commis- 
sion. This supervision promises to be mate- 
rially extended through the recent forma- 
tion of the Office of Defense Transportation, 
designed to act as an over-all coordinator of 
all forms of domestic transportation. It is 
not a long step from co-ordination to abso- 
lute control. 

Railroad labor enjoys a highly protected 
status under the system of private owner- 
ship. The Brotherhoods have won far- 
reaching concessions for their members over 
a long period of years. An examination of 
the record fails to disclose a single in- 
stance where they have ever relinquished 
one iota of the ground gained. The prac- 
tice of “feather-bedding’”—which may be 
defined as pay for work not performed—is 
notorious. It is doubtful whether such prac- 
tices would long survive under government 
ownership, a fact only too well recognized 
by the Brotherhoods themselves. 


Francis E. Park, Jr. in the United States In- 
vestor, Feb. 14th. 





CURRENT EVENTS 


Where There’s A Will... 


TRUST, established to provide Eng- 
lish scholarships for the children, 
relations or nominees of American “fos- 
ter parents” who have cared for evacu- 
ated British children, has been founded 
by the association of parents whose chil- 
dren have been sent overseas. Under 
the name of the Kinsmen Trust, it will 
consist of two funds, one for the United 
States and one for Canada, administered 
under a single joint board of trustees. 
Geoffrey Shakespeare, Parliamentary 
Undersecretary of State for Dominion 
Affairs and chairman of the Children’s 
Overseas Reception Board said _ that 
nearly 5,000 children had been sent pri- 
vately or officially to the United States, 
and about 6,000 to Canada. “Thus,” he 
said, “there are some 11,000 families who 
feel themselves in debt to the North 
American continent. A large number of 
them are able and anxious to show their 
gratitude in a practical form and they 
welcome the invitation of the Kinsmen 
Trust to return to the children of North 
America the generous hospitality which 
has been extended to the children from 
the United Kingdom.”. . . 


* * * 


Frederick W. Vanderbilt, financier and 
yachtsman, left a net estate of $72,845,- 
479 when he died in 1938. Payments of 
$31,155,605 in Federal taxes and $11,- 
680,674 in New York State taxes were 
assessed against the estate. Four charit- 
able and educational bequests totaling 
$11,114,610 were made in the will, which 
also provides for forty-two trust funds 
and bequests to relatives and employees. 
Mrs. Margaret Louise Van Alen, a niece, 
was the principal beneficiary. She re- 
ceived the Vanderbilt estate at Hyde 
Park, N. Y., valued at $200,000; land now 
leased by one of New York’s leading de- 
partment stores, $3,000,000; personal 
effects of $338,176 and a life income from 
twenty-five shares of the residuary es- 
tate. The United States Trust Company 
of New York, executors and trustees, re- 
ceived commissions of $1,493,180. At- 
torney’s fees were listed at $600,000... 


Painting by Quidor—Courtesy Brooklyn Museum 


“IT give and bequeath,” said Wolfert, 
faintly, “my small farm—”... 

“What! all that great patch of land 
with cabbages and sunflowers, which 
the corporation is just going to run a 
main street through?”.. . 

The expiring Wolfert seemed to step 
back from the threshold of existence; his - 
eyes again lighted up; he raised himself 
in his bed, shoved back his red worsted 
nightcap, and stared broadly at the law- 
yer. 

“You don’t say so!” exclaimed he. 

“Faith, but I do!” rejoined the other. 
“Why, when that great field and that 
piece of meadow come to be laid out in 
streets, and cut up into snug building 
lots—why, whoever owns them need not 
pull off his hat to the patroon!” 

“Say you so?” cried Wolfert, half 
thrusting one leg out of bed, “why, then 
I think I’ll not make my will yet!” 

To the surprise of everybody the dying 
man actually recovered. [Washington 
Irving, Tales of a Traveller]. 


* * * 


HE City Bank Farmers Trust Com- 
pany of New York was appointed 
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executor of the estate of Julius W. West- 
phal, well known New York lithographer. 
He was an exponent of modern methods 
in the field of lithography and initiated 
many of the pioneering developments 
used in the trade today ... Frederick 
H. Babcock, a General Electric official 
and director of several New York and 
Chicago appliance corporations, appoint- 
ed the Bankers Trust Company of New 
York executor of his estate... Sumner 
Ballard, president of the International 
Insurance Company and secretary of the 
National Board of Fire Underwriters 
for more than 20 years, named the Bank 
of New York as executor under his will. 


* * * 


General Douglas MacArthur, recently 
received a check of $629.66 from the 
U. S. Government. No, it’s not a bonus 
for his heroic stand in the Philippines. 
It’s a refund from the Bureau of 
Internal Revenue for having paid more 
than the required taxes on the estate 
of his mother, of which he is exec- 
utor In that connection, the 


Treasury refunded $101,875 to the es- 
tate of the late Felix M. Warburg, form- 
er New York Banker, because of over- 


payment of estate taxes . In 1927 a 
group of Denver, Colorado business men 
contributed $200 to Denver Community 
Trust Fund, citing statistics to show that 
anticipated interest and reinvestment re- 
turns would amount to $20,000,000 in 
250 years. However, the American Na- 
tional Bank of Denver, finding that the 
$200 had earned only $67.15 in 14 years, 
petitioned the County Court to terminate 
the trust. Judge Kettering complied, 
probably feeling that chances for attain- 
ing the $20,000,000 goal were slim, to 
say the least ... Mrs. George Horace 
Lorimer, widow of the editor of the Sat- 
urday Evening Post, left an estate of 
$1,614,867, the bulk of which she willed 
to her three children... The estate of 
the late Walter P. Chrysler on Long Is- 
land in New York, is being converted 
into the nation’s largest merchant marine 
academy. The property has been on the 
market for $175,000. Jt is understood 
the Government is paying a good deal 
less .. 
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Edward Rodgers Wood, one of Can- 
ada’s leading financiers and one of the 
wealthiest men in the Dominion, ap- 
pointed the National Trust Company of 
Toronto, Ontario, executor of his estate, 
estimated at more than six and a half 
million dollars. Since Mr. Wood died less 
than two days after coming into force 
of the Dominion of Canada Succession 
Duty Act it is likely that this is one of 
the first large estates to be subjected to 
both Dominion and Provincial duties 
which will amount to approximately 
$4,000,000. The bulk of the estate was 
left to Mr. Wood’s wife and daughter. 
Upon his wife’s death one quarter of the 
remainder of the estate is to be distrib- 
uted among Canadian charities. 

* * *% 

SMALL, white-haired old lady, 

dressed invariably in black, with a 
thin velvet band around her throat, is 
the main character in one of the most 
curious cases in the history of the New 
York City Treasury. The old woman is 
Mrs. Duncan Phyfe, widow of the grand- 
son of the famous furniture maker, who 
refuses to withdraw money from her 
husband’s estate which is on deposit to 
her credit at the City Treasury. 

Ever since 1930 her $120,000 share 
in her husband’s estate has lain there 
unclaimed. Original taxes, plus penal- 
ties, plus interest for non payment, have 
brought the lien against her to nearly 
$50,000. Jt has been consistently point- 
ed out to her that if she doesn’t with- 
draw the money, interest and penalties 
will eventually eat up her entire share. 
She is nevertheless adamant in her de- 
cision to leave the money untouched. 

She objects to withdrawing her inher- 
itance for two reasons. She refuses to 
sign her name to any paper since both 
her father and husband cautioned her 
against putting her signature to any- 
thing. She also feels that by withdraw- 
ing the money she will be giving in to 
her sister in law, Edith Bell Phyfe, who 
had herself appointed administratrix 11 
days after Duncan Phyfe’s death on the 
grounds that the widow was mentally 
incompetent. Mrs. Phyfe has never for- 
gotten that... That’s placing a high 
premium on principle—but Mrs. Phyfe 
evidently thinks it’s worth it. 
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Personnel Changes in Trust Institutions 


ALABAMA 


Talladega—S. B. WILSON, formerly vice 
president of the Talladega National Bank, 
was elected president succeeding W. L. 
Dumas who will continue as a director of 
the bank. NOBLE C. HALL was made as- 
sistant cashier and assistant trust officer. 


CALIFORNIA 


Los Angeles—AUSTIN A. MARTIN and 
WILLIAM R. SPINNEY have been ad- 
vanced to assistant trust officers by the Title 
Insurance and Trust Company. Mr. Spin- 
ney is also trust officer in charge of es- 
tate analysis of the Union Title Insurance 
and Trust Company at San Diego. 


Correction 


In the February issue of Trusts and Es- 
tates we reported the promotion of Mr. 
LINDEN L. D. STARK from assistant vice 
president to vice president in the trust de- 
partment of the Anglo California National 
Bank of San Francisco. Mr. Stark is not 
in the trust department. He is in charge 
of real estate loan operations. 


COLORADO 


Colorado Springs—B. B. GRIFFITH, 
trust officer of the Exchange National 
Bank, was recently named vice president. 


Pueblo—JOSEPH A. UHL was elevated 
from executive vice president and cashier 
to president of the Pueblo Savings and Trust 
Company, succeeding his father-in-law, the 
late United States Senator Alva B. Adams. 


DELAWARE 


Wilmington—IRA S. PRUITT was recent- 
ly elected assistant secretary in the corpo- 
rate trust department of the Security Trust 
Company. 


DISTRICT OF COLUMBIA 


Washington—BRUCE S. COLTON was 
recently elected assistant trust officer of the 
American Security and Trust Company. 


Washington—LEONARD MARBURY, as- 
sistant trust officer of the Washington Loan 
and Trust Company has been called into 
active service as a Lieutenant Commander 
of the U. S. Navy. MARY L. CHADWICK 
was elected an assistant trust officer, the 
first woman to hold an official position with 
the bank. 


FLORIDA 


Orlando—JACK H. KLINE was recently 
elected an assistant trust officer of the First 
National Bank. 


ILLINOIS 


Chicago—ROBERT S. SWAIM is a newly 
elected trust officer in the First National 
Bank. 


INDIANA 


Evansville—The Old National Bank re- 
cently created a new office of assistant trust 
officer and elected MELBURN G. BERGES 
to that position. 

Seymour—C, G. STEINWEDEL, secre- 
tary and treasurer of the Jackson County 
Loan and Trust Company, was recently 
elected president of the bank. 


IOWA 


Charles City—M. J. KLAUS was recently 
advanced from cashier to vice president and 
trust officer of the First Security Bank and 
Trust Company. 

Iowa City—FRANK D. WILLIAMS, 
formerly executive vice president and cash- 
ier, was chosen president of the First Cap- 
ital National Bank. 

KENTUCKY 

Elizabethtown—C. H. CATES has been 
advanced from assistant cashier and trust 
officer of the First National Bank to vice 
president and trust officer. 

Louisville—WILLIAM L. JONES, former- 
ly investment analyst of the Louisville 


Trust Company, was elected an assistant 
trust officer. 


MASSACHUSETTS 


Boston—WILLIAM W. PADDOCK was 
recently elected president of the Federal 
Reserve Bank of Boston. He _ succeeds 
ROY A. YOUNG who will take over the 
presidency of the Merchants National Bank 
of Boston on April 2. Mr. Paddock has 
been connected with the Federal Reserve 
Bank since 1920, and will serve the remain- 
der of Mr. Young’s five-year term, which 
runs until March 1, 1946. 

Worcester—GEORGE AVERY WHITE, 
president of the Worcester County Trust 
Company for the past seven years, has been 
elected president of the State Mutual Life 
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Assurance Company of Worcester, one of 
the oldest life insurance companies in the 
country. He will not assume his new post 
until August 24, 1942. 


MICHIGAN 


Detroit—L. F. UTTLEY, formerly assis- 
tant trust officer of the Wayne Oakland 
Bank of Royal Oak, Mich., is now associated 
with the Bankers Trust Company of Detroit. 

Houghton—ROGERS A. McLEAN has 
been elected assistant vice president of the 
Houghton National Bank, succeeding the 
late George C. Edwards who was vice pres- 
ident and trust officer. 


MISSOURI 


St. Louis—A. W. DEHLENDORF was 
recently elected president of the Lindell 
Trust Company to succeed F. A. BRICKEN- 
KAMP, who was named chairman of the 
executive committee. 


St. Louis—ALFRED A. LUTZ has been 
appointed assistant trust officer of the 
Tower Grove Bank and Trust Company. 


NEW JERSEY 


Dover — R. LEONARD DAVENPORT 
was recently made assistant cashier and 
trust officer of the National Union Bank. 


Plainfield—H. DOUGLAS DAVIS, vice 
president in charge of the trust department 
of the Plainfield Trust Company, was re- 
cently elected a member of the board. 


NEW YORK 


Elmira—OSCAR N. REYNOLDS was ele- 
vated from executive vice president to 
president of the Elmira Bank and Trust 
Company to succeed the late Herman H. 
Griswold. Mr. Reynolds began his banking 
career with the bank’s predecessor, the Sec- 
ond National Bank, in 1889. In January of 
this year he was made executive vice presi- 
dent of the bank. 


Garden City — FREDERICK HAIN- 
FELD, JR., secretary and assistant trust 
officer of the Garden City Bank and Trust 
Company, was promoted to secretary and 
trust officer. ROBERT W. RENNIE was 
advanced from assistant secretary and as- 
sistant trust officer to trust officer and 
assistant secretary. 

New York—The Bank of Manhattan Com- 
pany has appointed FRANCIS E. CURRAN 
and FRANK B. KELLOGG assistant trust 
officers. Both men have been in the 
bank’s trust department several years. 


New York—STEPHEN L. JENKINSON 
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was recently appointed secretary of the 
Chemical Bank and Trust Company. He 
was formerly an assistant trust officer and 
since 1934 has served as assistant secretary. 


New York—DUNCAN M. SPENCER has 
been elected president and JOHN FISKE 
executive vice president of the Fiduciary 
Trust Company. Mr. Spencer and Mr. 
Fiske have both been with the company 
since its inception in 1931. 

Suffern—MARCUS L. STEWART was 
promoted from assistant cashier and trust 
officer of the Suffern National Bank and 
Trust Company to cashier. 


Yonkers—The Yonkers Savings Bank re- 
cently announced that FRANK F. BOONE, 
until recently trust department examiner 
with the Federal Reserve Bank of New 
York, has been placed in charge of its real 
estate department. 


NORTH CAROLINA 


Raleigh—R. D. BEAM, who has been 
connected with the trust department of the 
Wachovia Bank and Trust Company, has 
been elected a trust officer. 


PENNSYLVANIA 
Conshohocken—Miss CLAUDIA RAM- 


SEY was named assistant cashier and 
trust officer of the First National Bank. 


Erie—ENOCH C. FILER, an attorney 
and director of the Marine National Bank, 
was recently elected president. 


Lancaster—R. C. SHORT, assistant trust 
officer of the Fulton National Bank, is on 
leave from the bank for the duration. He 
is on active duty with the U. S. Navy. 

Philadelphia 
— A. CALD- 
WELL VAN 
RODEN, for- 
mer life un- 
derwriter, is 
now associated 
with the Penn- 
sylvania Com- 
pany for In- 
surances on 
Lives and 
Granting An- 
nuities. He 
will specialize 
in estate plan- 
ning. JOHN 
W. CLEGG, 


FREDERICK GWINNER, III 
Recently promoted to vice president,gssistant trust 


Union Trust Co., Pittsburgh. officer. has 


been called as a reserve officer to active 
duty. 
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Waynesboro—The Citizens National Bank 
and Trust Company has elected DR. JOS- 
EPH F. STEVENSON president to succeed 
Ezra Frick, deceased. Dr. Stevenson was 
formerly first vice president. 


RHODE ISLAND 


Providence—HARRY B. FREEMAN was 
recently elected trust officer of the Provi- 
dence National Bank. 


TEXAS 


Fort Worth—After 18 years experience in 
various departments, JOHN H. BROOKS 
was recently elected assistant trust officer 
of the First National Bank. 


Paris—BILL SNOW was appointed an 
assistant trust officer of the First National 
Bank. 

UTAH 


Salt Lake City—-WELBY S. EMMS, trust 
officer of the Tracy Loan and Trust Com- 
pany, was recently elected vice president. 
J. LA MONT PREECE and EUGENE K. 
BAKER, clerks in the trust department, 
were promoted to assistant trust officers. 
H. P. KIPP was chosen manager of the 
property management department. 


VIRGINIA 


Danville—W. R. FITZGERALD was re- 
cently elevated from president to chairman 
of the American National Bank and Trust 
Company. W. R. HARRISON was advanced 
from vice president and cashier to president. 
WILLIAM H. CARTER, from assistant 
cashier and trust officer to cashier; and 
ROBERT P. McCONNELL from assistant 
trust officer to trust officer. 


Richmond — R. A. McPHEETERS was 
recently elected vice president and trust of- 
ficer of the Central National Bank. He had 
been trust officer since coming from the 
Wachovia Bank and Trust Company in 
1935. 


WASHINGTON 


Seattle—-ROBERT E. LEWIS was recent- 
ly elected vice president and trust officer 
of the Pacific National Bank, succeeding 
Alfred V. Godsave, retired. Mr. Lewis 
comes from the First National Trust and 
Savings Bank of Santa Barbara, Calif., serv- 
ing there for nine years as vice president 
and trust officer. 


CANADA 


Lindsay, Ont.—WILLIAM FLAVELLE 
has resigned from the presidency of the 
Victoria Trust and Savings Company at 
Lindsay, Ont. T. H. STINSON, K.C., was 


elected vice president. 


a 


Trust Institution Briefs 


Birmingham, Ala.—President of the First 
National Bank, and Commander of the 31st 
Division of the United States Army, John 
C. Persons is the only active banker in the 
country with the rank of Major General. 
At 53 he is one of the youngest Major Gen- 
erals in the Army and was recently grant- 
ed an indefinite leave of absence from the 
bank to take over command of the 31st, a 
combat division of our armed forces. 


During World War I, General Persons 
served as a captain and major of infantry 
in the 4th and 7th divisions of the regular 
army. He was awarded the Distinguished 
Service Cross for heroism in action, having 
participated in five major engagements in 
France. 

Pine Bluff, Ark.—Charles A. Gordon, 
vice president and trust officer of the Sim- 
mons National Bank, is one of a committee 
of ten to organize Arkansas taxpayers 
similar to the Missouri Public Expenditure 
Survey. 

Northampton, Mass.—The Northampton 
National Bank and Trust Company has 
changed its title to the Northampton Na- 
tional Bank. The bank will retain its trust 
powers. 

Flint, Mich.—Controlling stock interest in 
the National Bank of Flint, has been sold 
to the Michigan National Bank, it was re- 
cently announced. The transaction was said 
to have involved $1,000,000. 

Princeton, N. J.—Dr. George Gallup, di- 
rector of the American Institute of Public 
Opinion, popularly known as the “Gallup 
Poll,” was recently elected a director of the 
Princeton Bank and Trust Company. 


New York, N. Y.—The Rockefeller Cen- 
ter branch of the Colonial Trust Company 
was recently made the bank’s central office. 
Colonial thus becomes the only commercial 
bank in New York City with its central 
office in Rockefeller Center. 

New York, N. Y.—The City Bank Farm- 
ers Trust Company recently celebrated the 
120th anniversary of its founding. The 
New York State Legislature of February 
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28, 1822, granted a charter to the Farmers 
Fire Insurance and Loan Company, which 
in 1836 changed its name to the Farmers 
Loan and Trust Company, and in 1929, to 
its present title. 


Pittsburgh, Pa.—The William Penn Trust 
Company recently changed its name to the 
William Penn Bank of Commerce. Alex- 
ander Murdoch, president, explained that 
the bank had never used its trust powers. 


Houston, Tex.—The Guardian Trust Com- 
pany, largest state bank in Texas, recently 
celebrated its 25th anniversary. Starting 
with total resources of about $290,000, the 
bank today has more than $13,000,000 in 
resources and nearly $1,500,000 capital sur- 
plus and undivided profits. For many years 
the trust company handled only a trust and 
investment business and during these years 
built one of the largest trust departments 
in Texas. 


Seattle, Wash.—The National Bank of 
Commerce recently completed an extensive 
enlargement and modernization of its main 
office building. 


Ewhurst, England—The evacuation of the 
Chief Office of the Executor and Trustee 
Department of Lloyds Bank Ltd. from Lon- 
don to Ewhurst has been completed. 


In Memoriam 


Mortimer N. Buckner 


One of the country’s outstanding financial 
leaders and philanthropists, Mortimer N. 
Buckner, chairman of the board of the New 
York Trust Company, died recently at the 
age of 68. During the depression he was 
at the head of many attempts to bring finan- 
cial health to the nation. In 1931, at the 
request of President Hoover, Mr. Buckner 
headed a committee of bankers which or- 
ganized the National Credit Corporation, a 
$500,000,000 private enterprise, to save the 
frozen assets of banks throughout the 
country. He was president of the New 
York Clearing House Association at the 
time. Mr. Buckner’s achievements and affi- 
liations are too numerous to be chronicaled 
in this space. His death is a great loss to 
American banking. 


James Dean 


James Dean, former president of the Bos- 
ton Stock Exchange and chairman of the 
board of the Boston Safe Deposit and Trust 
Company since 1932, died recently at the 
age of 66. He had served as treasurer of 
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Wellesley College for 17 years and was a 
director of the Brookline Trust Company 
and the New England Mutual Life Insur- 
ance Company. 


Parker S. Williams 


Parker S. Williams, chairman of the 
board and former president of the Provi- 
dent Trust Company of Philadelphia, died 
recently at the age of 68. Mr. Williams 
was a prominent attorney before entering 
the banking field. He became a director of 
the Provident Trust Company in 1915, when 
it was known 4s the Provident Life and 
Trust Company. In 1928 he was elected 
president and held that office until 1938 
when he became chairman of the board. 
Mr. Williams was active in social and phil- 
anthropic affairs in Philadelphia. 


Louis G. Kaufman 


Louis Graveraet Kaufman, president of 
the First National Bank of Marquette, 
Mich., and formerly president of the old 
Chatham-Phenix National Bank of New 
York City which was absorbed by the Manu- 
facturers Trust Company in 1932, died re- 
cently at the age of 69. He was an early 
champion of branch banking and broke the 
national banking prohibition against branch 
banks in 1915. 


Herman H. Griswold 


Herman H. Griswold, president of the 
Elmira (N. Y.) Bank and Trust Company 
and former president of the New York State 
Bankers Association, died recently at the 
age of 69, while attending a meeting of the 
Marine Midland Group in Buffalo. 


James E. Tierney 


James E. Tierney, a vice president and 
trust officer of the Hudson Trust Company 
of Union City, N. J., died recently at the 
age of 52. He had been with the Hoboken 
office of the bank for 38 years. 


William H. Lawrence 


William Henry Lawrence, assistant trust 
officer of the Mercantile-Commerce Bank 
and Trust Company of St. Louis, died re- 
cently at his home. He was 63 years old. 


Charles A. Oswald 


The Oswald Advertising Agency of Phil- 
adelphia, Pa. recently announced the death 
of its chairman, Charles A. Oswald, well 
known bank advertising man. 
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Trust Department — 
Asset or Liability? 


A trust department may, through dol- 
lar profits, qualify as a tangible asset 
of a bank yet, through failure to meet 
fully the social needs of the commun- 
ity, through inept or passive adminis- 
tration of its trust. accounts, through 
lack of sympathy for and understanding 
of human needs and sensibilities, or 
through poor customer and public rela- 
tions, it can qualify as a liability—to 
its customers, stockholders and com- 
munity. This was the opinion ex- 
pressed by Chester D. Seftenberg, presi- 
dent of the Trust Division, Illinois 
Bankers Association, in a talk before 
the Association of Chicago Bank Wo- 
men last month. 

“Any institution devoted to assisting 
Americans to create, to conserve, and 
to distribute the savings of an indivi- 
dual’s lifetime efforts cannot be judged 
by dollar profit alone,” said Mr. 
Seftenberg, who is vice president and 
trust officer of Oak Park (Ill.) Trust 
and Savings Bank. An attitude of 
mind dominated by the profit motive 
would lead to practices and procedure 
dangerous to all concerned, he declared. 

Citing the Official Pamphlet adopted 
by the I. B. A. Trust Division, the first 
association to do so, Mr. Seftenberg 
stated that the purposes in formulating 
the Pamphlet were (1) to set a minimum 
standard of conduct and of policies for 
adherence by all member institutions, 
and (2) to make available an instru- 
mentality by which the public could be 
informed of such practices, policies and 
standards. The pamphlet covers three 
main subjects: basic needs for trust ser- 
vice and advantages of a trust institu- 
tion; services offered by the trust insti- 
tution; statement of policies (for ex- 
ample, as to investments, carrying on 
a business, cooperation with the bar, 
and accepting appointments). 

The American system of trust busi- 
ness will be judged in the long run as 
much by its value to the community as 
a whole as by its value to the trust cus- 
tomer,” Mr. Seftenberg concluded. 
“Specifically the value of the trust in- 


Trust Institutions and at- 
torneys everywhere can 


count on close cooperation 
at the Equitable. 


onlin y-W:3 8 - 
CRUST COMPANY 
WILMINGTON, DELAWARE 


stitution will be measured in terms of 

its influence upon the economic wealth 

of the community and upon the welfare 

of the beneficiaries as citizens of the 

community and in terms of its direct 

contributions to community life.” 
——_—————— $$ 


Keep Them Flying 


The World War custom of flying a ser- 
vice flag, with a star on it for every man 
sent into the armed forces, has been adopt- 
ed by a number of banks throughout the 
country. One of the first banks to fly such 
a banner was the Security-First National 
Bank of Los Angeles, denoting 124 employ- 
ees gone into military or naval service. 

In Philadelphia, the Land Title Bank and 
Trust Company recently raised a service 
flag in front of its offices. It has 18 stars, 
one for each employee and officer in the 
armed forces. The first unfurling of the 
new flag was the occasion for publicity in 
the local press, with Army and Navy re- 
cruiting officers officiating with Percy C. 
Madeira, Jr., the bank’s president. 

A new twist to this practice of flag wav- 
ing was developed by the First National 
Bank in Palm Beach, Fla. The bank is of- 
fering a service flag with one, two or three 
stars to any resident family of Palm Beach 
who have members in the armed forces of 
the United States. The flag is made of 
silk, having a bright red border, with white 
background, in the center of which the stars 
are placed. The Farmers and Merchants 
National Bank of Benton Harbor, Mich. 
have adopted virtually the same plan. 

Banks should be wary of abusing the 
ceremony by utilizing it as a vehicle for 
bank publicity. If overdone, it could well 
create the impression that they are attempt- 
ing to exploit the patriotic theme. 
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New Books 


What About India? 


A Picture of the Greatest Unknown Factor in World Affairs 


My India, My America 


KRISHNALAL SHRIDHARANI. 
Pearce, N. Y. C., 1941; 640 pps. 


Duell, Sloan & 
$3.75. 


Five centuries ago Europeans were try- 
ing to find a new way to India and discover- 
ed our country. Today the world’s eyes 
are again on India, this time as the heav- 
iest potential in the balance of war. In the 
author of this book we have a forthright 
genial native guide—one of the inner circle 
of Gandhi, and an observer par excellence 
on matters political, social, religious, geo- 
graphical and of course, philosophical. 


His is an able plea for India’s democracy 
and equality in the post-war world of na- 
tions, as well as a colorful—while quite 
objective—picture of this land of romance 
and riches, but combined too with pesti- 
lences and poverty. As Shridharani de- 
scribes America one sees not only the real 
humor of our foibles and fancies, but also 
the basic objectives of life and realism of 
ideals such as that of freedom which seem 
destined to weave these two great powers 
ever closer. While idly describing the 
background of the internecine strife and 
the demand for nationalism by leaders— 
including some of the famed Maharajahs— 
the author states: “India’s claims are not 
against Anglo-American interests but in 
behalf of democracy.” The story of this 
struggle will find sympathetic understand- 
ing here, and many similarities in the fu- 
ture problems of both countries will be ap- 
parent, not the least of which however is 
interdependence. 


It is hard to realize the progress of in- 
dustrialization, the fineness of civilization 
that marks an increasing part of the 360 
million Hindus and Moslems which consti- 
tute one-fifth the entire population of the 
earth. Some clever and humorous crit- 
icisms are made of the sensationalist writers 
and reporters who have often misrepre- 
sented “Mother India” and these fancies 
replaced by facts covering seemingly all 
phases of native life, under such surprising 
titles as: “Give Us, O State, Our Daily 
Bread;” “Chewing Gum and Pan.” 

Finally, here is an author who has written 
not to show how smart he is but because 


his amazing experiences, his exceptional 
vantage points, his timely knowledge was 
needed to fill a very important gap in 
world understanding. Nor is this mission- 
ary seeking converts (as we have done to 
the greater benefit of education and hy- 
giene than religion) but one acting as inter- 
preter. In this role he does double duty, for 
his commentaries on American life are 
penetrating, with unveiling candor, and 
enjoyable both for their present humor and 
philosophical distillations. One rarely gets 
a better chance to see himself as others see 
him, nor to see one-fifth of the world 
through the eyes of a chronicler bound to 
make history as well as to record it. Here, 
for the American he understands and loves 
so well, is all the spice of India that their 
forefathers had thought to discover. 


Our New Trade: Economic War 


War Economics 


STEIN, BACKMAN, 
N. Y. 1942; 494 pps. 


et al. Farrar & Rinehart, 


$3.00. 


For those who command, plan or even 
assist in military engagements, the Manual 
of Arms is required reading. We expect 
our Service men to have studied their strat- 
egy, but it is just becoming apparent that 
civil or business or labor leaders must equal- 
ly know the strategy of their activities in 
war, their obligations and how to meet or 
anticipate them to the common advantage. 


Heretofore, war has been mostly a side- 
line—certainly so far as the average Amer- 
ican knew it. But modern total war means 
just that; with everyone affected in practi- 
cally every endeavor we must have a new 
course in ‘adult’ education. The book of 
the above title is the most complete discus- 
sion of economic impacts of and on war, in 
plain English that has yet been published 
in that language. It is not, however, what 
could be called ‘light reading,’ any more 
than trajectory, but we must know the 
courses in both fields, and this text brings 
out facts and figures and background dis- 
cussion of such timely matters as: Conver- 





‘ ee ee ee ee dd 


nano DO ce ew 't PRs tt wt 


CURRENT EVENTS 


sion and Maximum Production, Labor sup- 
ply and wage bases, Financing methods, 
Fiscal controls with special (perhaps even 
over-) emphasis on Price problems and con- 
trols. In addition, the changes that war 
diversion has brought and may leave as per- 
manent heritages to various spheres of 
business, political and labor life are dis- 
cussed in general and under chapters on 
Railroads, on Power, on Housing, on Agri- 
culture, and on Finance. 


Other books—several excellent ones— 
have treated of some aspects of human in- 
dustry in nations at war, and are copiously 
referred to in the text and reading lists. 
“War Economics” is unique in presenting 
analyses by seven authors each specialists 
in their field, including Robert F. Martin, 
Jules I. Bogen, J. V. Coles of U. of Cali- 
fornia and Messrs. W. L. Grossman and 
Karl Kapp of New York U. Instead of a 
statistical maze or a rehash of existing 
writings and official documents, this is a 
compilation—and to some extent (more is 
possible) a distillation—of foreign as well 
as domestic practical experience, official 
and quasi-official efforts, presented impar- 
tially, orderly and with independent ap- 
praisal. An ably documented history of 
America’s war economy to date and inter- 
pretation of the needs of war as learned 
from the economic front on which all this 
side of the front line must be well pre- 
pared to fight. 


John G. Johnson 


BARNIE F. WINKELMAN. University of Penn- 
sylvania Press. $3.50. 327 pps. 


John G. Johnson was a Philadelphia 
lawyer—a great one. During the last dec- 
ades of the 19th century and until his 
death in 1917, he was recognized as leader 
of the bar. 

This biography tells the story of his re- 
markable professional career in a setting 
of political, economic and social questions, 
a career which had its beginning in one 
conflict—the war between the States—and 
its close in the first few days of our par- 
ticipation in World War I. In between, 
was the era of the rise of great corpora- 
tions, the efforts at “trust-busting,”’ and 
the growth of the trustee business in banks. 
In these, Johnson played a tremendous 
role. 

Associated early with counsel for The 
Pennsylvania Company for Insurance on 
Lives and Granting Annuities, Johnson 
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became more and more concerned with es- 
tate and trust law as the Company’s busi- 
ness rapidly increased. Soon his reputa- 
tion as an estate attorney attracted other 
work, principally of a corporate nature, 
so that while others went seeking — and 
finding—oil, “Johnson was also prospect- 
ing in new lush territory: estates and cor- 
porations were rich veins in bonanza 
lodes.”’ 

When Johnson was just past twenty- 
eight, he was named chief counsel of The 
Pennsylvania Company, “The most prized 
legal post”? in Philadelphia. He continued 
his private practice, which had already be- 
gun to reach amazing proportions — and 
was well diversified. At this point, how- 
ever, he was still best known for his es- 
tate work; “Where there’s a will, there’s 
Johnson,” one legal wit had put it. 

It is impossible here to trace Johnson’s 
career from this stage forward. It is a 
succession of great cases in the highest 
courts of the land. His record of 168 cases 
in the Supreme Court of the United States 
has never been equalled before or since. The 
sugar, oil and tobacco trust cases, the 
Northern Securities case—these are some 
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of the litigations which were front-page 
news. 

One would think that, with this pressure 
of legal work, Johnson would not have 
had time for other things. But he was 
able to gather an art collection which com- 
manded the praise of critics from all parts 
of the country when the paintings were 
exhibited last year in celebration of the 
centennial of Johnson’s birth. 

Yet Mr. Winkelman characterized him 
as “no miracle man.” He did lose cases 
and some big ones, too. Johnson was a 
human being—with a wealth of considera- 
tion for the little fellow with the little but 
just case. It used to be said that he would 
“do wonderful work for $10.” 

Throughout the book, the subject is 
treated by Mr. Winkelman with a warmth 
and understanding that reveal his thor- 
ough research. It is liberally flavored by 
interesting and humorous anecdotes of 
Johnson—the man, the lawyer, the art col- 
lector. It is a book that will well repay 


reading by lawyer and layman alike. 


o————_- 


Federal Estate and Gift Taxation 


RANDOLPH E. PAUL. Little, Brown & Co. 


1942. Two vols. 1615 pps. $20. 


The name of Randolph Paul has been 
one to conjure with in recent years when 
matters of Federal taxation are consider- 
ed. Beginning in 1934 with the six-vol- 
ume work on Federal Income Taxation (of 
which he was co-author) and running 
through his three series on Studies in Fed- 
eral Taxation, he has justly merited high 
praise and recognition as an expert in this 
field. Now, with the publication of this 
masterful treatise, he is special adviser to 
the Treasury Department. 

These two volumes are obviously the re- 
sult of a tremendous amount of research 
into the statutory and judicial law on es- 
tate and gift taxation. In an unusually 
(for tax literature) interesting style, Mr. 
Paul analyzes the decisions, deduces prin- 
ciples and frequently predicts the course 
of future legislation and decisions on the 
subject. His views on many phases are 
somewhat unorthodox, to put it mildly, but 
it must be remembered, first, that the Su- 
preme Court itself is thinking along unor- 
thodox lines, and second, in his capacity 
as adviser to the Treasury Mr. Paul will 
doubtless seek to have his suggestions 
adopted. 

This work is an essential for tax at- 
torneys. It is hardly less valuable for 
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trust officers and other estate planners who 
would do well to read it to avoid dangerous 
tax programs. 


oO ———E 
Canadian War Economics 


J. F. PARKINSON, editor. 
Toronto Press, 1941. 191 pp. 


The University of 
$1.75. 


Canada’s war efforts contain many les- 
sons which should be observed by the ad- 
ministrators of our own war economy. In 
this volume, the early stages of the Can- 
adian war economy are described by a 
group of experts many of whom are asso- 
ciated with the various government agen- 
cies. Here the reader can find easily di- 
gestable accounts of war finance, price con- 
trol, foreign exchange control, labor prob- 
lems, agriculture, economic coordination 
and other phases of the war effort. The 
authors have framed their descriptions of 
these controls within comprehensive state- 
ments of the principles involved. That Pro- 
fessor Parkinson has performed his editorial 
job well is indicated by the minimum of 
duplication found in the book. This is a 
valuable addition to the growing literature 
on war economics and easily the best de- 
scription of the Canadian program. 


en 


The Economics of Total War 


HENRY W. SPIEGEL. 
1942. $3.00. 410 pages. 


D. Appelton-Century Co., 


The author surveys the various problems 
which arise in a war economy and illus- 
trates them profusely with examples from 
the German, British, and other experiences 
in the current war. Among the problems 
analyzed are the economic causes of war, 
the requirements of total war, the impact 
of the price system, labor, production, and 
consumption, the supply of strategic ma- 
terials and food stuffs, war finance and in- 
ternational trade. Little or no attention is 
given to some phases of a war economy, 
including conservation problems, standard- 
ization, and private finance while other 
phases such as price control are treated 
inadequately. Post war problems are cov- 
ered in only eight pages, which is patently 
inadequate for this important problem. 
Moreover, some sections of the volume are 
not too well organized. A very extensive 
and valuable bibliography of the more im- 
portant works in the field is included. 





When Should Trustees Seek Court Advice? 


Limitations on Jurisdiction to Grant Relief 


ALBERT B. MAGINNES 
Member of the New York Bar 


This is the third in a series of articles on the subject of the above 


title. 


The previous papers were published in the September 1941 issue, 


page 321, and November 1941, page 559.—Editor’s Note. 


N general it may be stated that the 

courts will not give advice or instruc- 
tions except as to a matter which has 
already arisen. Very often trustees or 
their attorneys, seeing troublesome ques- 
tions looming ahead, might wish to have 
it otherwise, but this is the general rule. 
If the courts were to decide questions 
which have not arisen, the trust estate 
might be put to needless expense in de- 
ciding questions which, because of later 
events, never come into issue, and, as 
events happen, are merely theoretical 
questions. 


For example, where a trust instrument 
provides upon its termination for a dis- 
tribution which, because of its wording 
or court decisions, may require the in- 
structions of the court as to how the fund 
is to be distributed, except in a very 
unusual case, the courts will not during 
the trust term pass upon the question of 
the persons entitled to receive upon the 
termination of the trust, even though 
the question is presented as one of sev- 
eral questions to be decided in a pro- 
ceeding. Matter of De Witt, (1930) 139 
Mise. 188, 247 N. Y. Supp. 835; Wil- 


mington Trust Co. v. Blades, (1934) 20. 


Del. Ch. 98, 171 Atl. 757, Flye v. Jones, 
(1933) 283 Mass. 136, 186 N.E. 64; Boy- 


den v. Stevens, 
188 N.E. 741. 

At the outset it is probably well to 
state that where trustees are given 
broad discretion, the court will not, in 
an application for advice, instructions or 
construction, exercise the trustees’ dis- 
cretion for them. The creator has shown 
his intention that the trustees should 
exercise their own discretion and the 
courts will not substitute their judgment 
for the judgment which the creator of 
the trust has chosen to invoke. Matter 
of Shea, 234 App. Div. 176, 254 N. Y. 
Supp. 512; Proctor v. Heyer, 122 Mass. 
525. 

In Perry on Trusts, 7th Ed., Vol. 2, 
Sec. 510, page 857, it is stated: 


(1934) 285 Mass. 176, 


“In early times, courts assumed juris- 
diction and control over discretionary 
powers in trustees, and compelled trus- 
tees to execute them, or the court itself 
executed the powers in such manner as 
it judged most beneficial for the cestui 
que trust; but this jurisdiction is now 
repudiated, and courts will not exercise 
a mere discretionary power, either dur- 
ing the lifetime of the trustees, or after 
their death or refusal to execute it.” 


In Hill v. Moors, 224 Mass. 1638, 112 N. 
E. 641, the court said “even the consent 
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of the parties cannot confer jurisdiction.” 
See also City Bank Farmers Trust 
Company v. Smith, 263 N. Y. 292. 


No Interference 


HE principle referred to goes so far 

that where trustees are given a broad 
discretion, which in most cases is usu- 
ally accompanied by a provision that the 
trustees’ decision shall be final, the 
courts will not interfere with trustees’ 
exercise of discretionary powers except 
for bad faith or fraud, whether or not 
the question is presented to the courts 
before or after the trustees have exer- 
cised their discretion. 


In Estate of Wells, 156 Wis. 294, 144 
N. W. 174, the court refused to disturb 
the allocation of dividends made by ex- 
ecutors pursuant to authority given to 
them by a will and said: 


“*** Tt would seem that words could 
go no further in the effort to place abso- 
lute discretionary powers in the hands 
of his executors in this regard. Doubt- 
less he appreciated that the questions 
arising under this power would be deli- 
cate and difficult questions not capable 
of mathematical certainty of decision, 
but requiring the weighing and balanc- 
ing of probabilities without reaching any 
absolutely accurate result. Apparently 
he appreciated also the probability of 
legal contests over these questions, and 
wished to close the doors to litigation so 
far as he could do so. In view of all 
these considerations, we cannot doubt 
that he concluded to make the executors’ 
decision final and conclusive on every 
beneficiary. It was perfectly competent 
for him to do so, and it is the duty of 
the courts to see that his wish is fully 
carried out. In the absence of bad faith, 
fraud, or mere arbitrary action (neither 
of which is claimed) the executors’ de- 
termination must be held conclusive.” 


In Wait v. Huntington, 40 Conn. 9, 
the Court upheld a clause giving execu- 
tors power to construe a will and stated 
that their action would be binding in 
the absence of the clear abuse of the 
power. 


No Limit on Proper Matters 


SSUMING that a present problem 
exists and that it is not a matter 
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which is entrusted to the discretion of 
the trustees for decision, there is prac- 
tically no limit to the matters on which 
trustees can and should obtain the ad- 
vice of a court. Trustees are officers of 
courts having equity powers and are en- 
titled to obtain the advice or instructions 
of a court on all questions arising dur- 
ing their administration of the trust 
which are doubtful either under the pro- 
visions of the instrument creating the 
trust or under the existing state of the 
law. 


The courts will construe a trust instru- 
ment upon the application of trustees 
where its meaning is ambiguous. Matter 
of De Witt, supra; Wilmington Trust 
Co. v. Blades, supra; Flye v. Jones, sup- 
ra; Boyden v. Stevens, supra. Where the 
law is not clear, courts will advise trus- 
tees as to their duties. Matter of Os- 
borne, 209 N. Y. 450; Thayer v. Burr, 
201 N. Y. 155. . 


Go Beyond Instrument 


HE courts will even go beyond the 

terms of a trust instrument and au- 
thorize the doing of things which are not 
authorized by the instrument itself. 


Courts will authorize a trustee to make 
a sale or lease even though no power 
to sell or lease is contained in the trust 
instrument, if the situation calls for the 
existence of such a power. Gomez v. 
Gomez, 81 Hun. 566, affd. 147 N. Y. 195; 
Guaranty Trust Co. of New York v. U. 
S. Steel Corp., 107 Misc. 720, 176 N. Y. 
Supp. 402, affd. 187 App. Div. 889, 174 
N. Y. Supp. 904, affd. 226 N. Y. 693, 123 
N. E. 867. 

In exceptional cases courts will even 
authorize trustees to violate the express 
provisions of a trust instrument where, 
because of changed conditions, it is nec- 
essary for the good of the trust estate 
and the trust beneficiaries that this be 
done. For example, in Matter of Pulitzer, 
139 Misc. 575, 249 N. Y. Supp. 87, affd. 
237 App. Div. 808, 260 N. Y. Supp. 975, 
a New York court authorized the sale of 
the New York World although the tes- 
tator had expressly directed, in creating 
the trust, that it should never be sold. 
The changed circumstances calling for 
this reversal of the testator’s wishes were 





FIDUCIARY LAW 


that the newspaper was losing money 
steadily and if its sale were not author- 
ized, it would become worthless. 

Trustees should not, however, rush to 
the court at the first sign of a question 
arising. Trustees are not paid commis- 
sions to be mere errand boys, but for the 
responsibilities and duties which they 
assume. Every effort should be made to 
solve the problem without applying to 
the court for advice. If careful study is 
given to questions that arise under trust 
instruments it will frequently be found 
that problems which at first seem insol- 
uble can be solved by the exercise of a 
sound business judgment and common 
sense without putting the trust estate to 
the expense of a court proceeding. 


Problem of Low Income 


HILE this article was in the course 

of being prepared, the writer was 
asked whether a trustee has the duty to 
ask for relief when income is so low as 
to defeat the trust purpose or impose 
real hardship on the primary objects of 
the trust creator’s bounty. 


The meaning of this query is not clear. 
It is uncertain whether the inquirer 
means to ask if the authority of a court 
could be invoked for the invasion of trust 
principal where trust income is too low 
for the support of the life beneficiaries, 
there being no provision in the instru- 
ment for the use of principal for the life 
tenant, or whether the inquirer has in 
mind asking the authority of a court for 
broader investment powers than those 
given in the trust instrument, where the 
securities authorized by the trust instru- 
ment produce such a low income as to be 
insufficient for the support of the bene- 
ficiaries. 

The query as stated might even raise 
a further query. Suppose the testator 
has authorized the use of principal to a 
limited extent only for the support of 
the beneficiaries. If combined income 
and principal to the extent authorized are 
insufficient for the support of the bene- 
ficiary, could a court authorize a greater 
invasion of principal? 

To all these queries the answer would 
seem to be no. The aid of the court 
should not be sought because it would be 
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useless and would put the trust estate 
to a needless expense. 


It is a well known canon of construc- 
tion, frequently stated, that the courts 
will not make a new will or trust instru- 
ment for the creator of the trust. It is 
true that the courts sometimes seem to 
depart from this rule, and, in effect, to 
make a new instrument for the creator 
of the trust; but this seeming excep- 
tion is not an exception at all, but mere- 
ly an exemplification of the rule. The 
courts must be able to find some basis in 
the trust instrument for the construc- 
tion which they lay down. 


Can’t Foist Changed Intent 


T would seem, therefore, that the 
courts could not read into a trust in- 
strument a provision for the use of prin- 
cipal for a life beneficiary where such a 


provision is lacking. It is true that the 
most common example of a trust instru- 
ment is a trust for the wife or husband, 
with later trusts for the children, and 
ultimate remainder over, which may go 
to persons unknown to the creator; 
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nevertheless, the creator, at the time he 
had the trust instrument prepared, had 
the option, if he wished, to authorize the 
use of principal for his life beneficiaries, 
and if such a provision is lacking, it must 
be presumed to be deliberate. 

Furthermore, what is sufficient for a 
person’s support depends almost entirely 
on the style of living adopted by the per- 
son to be supported, regardless of his or 
her station in life. The absence of a 
provision for the use of principal would 
seem to show that the testator wished the 
beneficiary to reduce his or her standard 
of living if income was too low. We all 
know that there are persons who can get 
along and have a surplus on $1,000 a 
year, and that there are others who can 
not live on their income even if it 
amounts to $200,000 a year. The classic 
remark of Micawber in David Copper- 
field, which, quoting from memory, is 
substantially, “Income £20—outgo £19.- 
11.6—result—happiness. Income £20— 
outgo £20.0.6—result—misery,” _ still 
seems to be appropriate. 


Who Is Primary Object? 


AKE a very common example, a 
trust for the wife for life with re- 
mainder over outright or in trust for 


the children. Who is to know which of 
these beneficiaries is the primary object 
of the testator’s bounty? Does he wish 
his wife to use up principal during her 
life and leave little or nothing for the 
children? 

Of course an example can be imagined 
where the income from a trust is so small 
that the income is insufficient for the 
support of the life beneficiary regardless 
of how carefully she or he lives and 
whether or not he or she adopts the low- 
est standard of living. This would seem 
to be the clearest case for the interven- 
tion of the court, but even here it is not 
believed that the courts would intervene. 
The creator may have wished the life 
beneficiary to contribute to his or her 
support or even to depend to some extent 
on the charity of relatives or others. 


Changing Investment Powers 


HESE same principles would seem 
to apply to a relief from the invest- 
ment provisions contained in the trust 
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instrument. It must be presumed that 
the testator had in mind that the yield 
from any class of trust investment varies 
and is sometimes very low on particular 
securities or classes of securities; yet 
notwithstanding this, he has chosen to 
confine the trustee to the securities 
stated in the instrument. If the courts 
were to change the investment provisions 
of a trust instrument there is no guaran- 
tee that the new securities might not in 
time yield little or no income and the 
courts would be constantly applied to for 
new investment powers, in other words, 
to make new trust instruments for crea- 
tors of trusts. 


The best example the writer knows is 
the hearings held a few years ago before 
Surrogate Foley of New York County, 
in Matter of Muller, 155 Misc. 748, 280 
N. Y. Supp. 345 (1935). Some Execu- 
tors and Trustees having a power to re- 
tain securities left by the testator but 
who were confined in the making of new 
investments to legal investment (because 
there was no power to make new invest- 
ments in the will creating the trusts), 
went before the Surrogate and asked that 
in view of the possibility of inflation, 
they be relieved of the requirement that 
they make new investments only in legal 
investments. The Surrogate refused to 
intervene, holding that the matter pre- 
sented was one for the legislature and 
not for the courts. 


The decision of the Surrogate seems to 
have been wise. Inflation may come, but 
it would appear that none of us is wise 
enough to foretell the future. The crea- 
tor of the trust at the time the trust in- 
strument was prepared most probably 
had presented to him the question 
whether he wished to give his trustees 
full power of investment and deliberately 
chose to confine him. 


Respecting Trustor’s Wishes 


T is true that a few years ago during 

the depths of the depression some 
legal investments suffered both in income 
and market value, and while trustees 
were holding them even became non-legal 
investments, because they had failed to 
comply with the legislative prescription. 
But while this was happening common 
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stocks were in even worse case, and so 
far as investments which have become 
non-legal are concerned their sale or re- 
tention would seem to be a salvage opera- 
tion giving the trustee discretion with 
respect to them. 

If a trust instrument directed invest- 
ment in securities which were no longer 
available, the courts would be compelled 
to relieve from this provision, but this 
would not be making new investment pro- 
visions for the trust instrument, but 
merely an effort to carry out what the 
court believes the intention of the crea- 
tor would have been in the light of the 
changed circumstances. Even here, it is 
believed that the court would strictly 
limit the new investments either to legal 
securities, or to securities of a character 
which had taken the place of the securi- 
ties no longer available. 

In Matter of Cohn, 158 Misc. 97, a 
trust instrument directed investment in 
legal securities yielding at least 5%. 
Such securities were no longer available. 
The court held that the dominant inten- 
tion of the testatrix was to confine her 
trustees to legal investments, and refused 
to authorize the trustees to invest in 
non-legal securities in order to obtain a 
yield of 5%. ‘ 


In Matter of Muller, supra, Surrogate 
Foley said at page 750: 


“Cases have also arisen in the present 
depression where directions in a will for 
investment in an exclusively limited class 
of securities, for example guaranteed 
mortgages or mortgage certificates, justi- 
fied a departure from the terms of the 
will because of the unavailability of 


sound investments of the specified class. 


Nevertheless, the new investment author- 
ized by the court was restricted to one 
within the class of legal investments.” 


The law of trusts is one of the oldest 
and most conservative branches of the 
law and, probably wisely, does not change 
very fast. The rules which have been 
laid down are not something unreason- 
ably promulgated just to annoy and bind 
trustees, but the result of accumulated 
experience. What in the light of fore- 
sight might seem a very wise move, in 
the light of hindsight might prove to be 
a bad mistake. It is also well that crea- 
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tors of trusts can lay down rules to bind 
their trustees with confidence that they 
will not be violated later. 


The Community Trust 


In a series of two articles in the January 
and February issues of BANKING, John L. 
Toomey, assistant trust officer of the Guar- 
dian Trust Company of York, Pa., outlines 
the characteristic features and advantages 
of the community trust and the important 
role the trust company plays in its ad- 
ministration. 

“The outstanding contribution which the 
community trust plan has made in the ad- 
ministration of charitable and philanthropic 
funds,” says Mr. Toomey, “is that of divid- 
ing financial and social responsibility. It 
has accomplished this by placing the re- 
sponsibility for the custody and manage- 
ment of funds in the hands of trust insti- 
tutions, and trust departments of banks, 
and the responsibility for the application 
of income in the hands of a distribution 
committee.” 

The second article in the series discusses 
the various other types of philanthropic 
trusts administered by trust institutions and 
lists the 17 largest foundations in the 
United States having endowments of 
$10,000,00 or more at the end of 1940. 

“By serving as trustees and administer- 
ing the funds of foundations,” concluded 
Mr. Toomey, “trust institutions contribute 
greatly to community welfare. They re- 
lieve the governing boards of investment 
responsibilities, thereby enabling the mem- 
bers to devote their full thoughts and ener- 
gies to developing and directing such pol- 
icies as will best serve the purposes for 
which the foundations have been estab- 
lished.” 
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Notes on Current Trust and Probate Literature 


Life Insurance Option Settlements— 
Trusts or Debts 


WALTER W. 
January 1942. 


LAND. Columbia Law Review, 


One of the major questions related to op- 
tion settlements under life insurance con- 
tracts is whether the period of time during 
which the companies can defer payment of 
the proceeds is restricted by the rules 
against suspension of the power of aliena- 
tion and remoteness of vesting. Since the 
answer to this query depends upon the na- 
ture of the relationship created by the set- 
tlement and since no case has raised the 
issue directly, the author examines the au- 
thorities holding variously that the rela- 
tionship is a trust or simply a debt. Rele- 
vant statutes are also discussed and the 
conclusion is reached that the relationship 
is basically contractual; hence the above- 
mentioned rules would not apply. If the 
rules do apply, subsidiary questions of the 
date from which they begin to operate, and 
what law applies to interstate situations, 
then arise. Mr. Land suggests the better 
views on both these matters. 


Revocation of Will by Subsequent 
Change in Condition or Circum- 
stances of Testator 


ELIZABETH DURFEE. 
January 1942. 


Michigan Law Review, 


This paper investigates the old rules by 
which a will was held to be revoked by im- 
plication by certain changes in the testa- 
tor’s circumstances. Special reference is 
made to statutes, both those which deal 
generally with the subject and those which 
provide specifically for the effect of par- 
ticular events such as marriage. A number 
of States, however, have adopted the doc- 
trine of implied revocation, and a majority 
of these have extended it to new situations. 
Among the particular fact situations dis- 
cussed are divorce, devised property which 
has been sold and subsequently reacquired, 
increase or decrease in value of testator’s 
property, death of a spouse or child, etc. 
The presumption of revocation has gener- 
ally been considered to be conclusive, but 
the author suggests that rebuttability should 
depend upon the policy applicable to the 
particular type of implied revocation (e.g. 
policy: protect spouse from disherison; pre- 
sumption: conclusive). 


Classification of Some Powers of Ap- 
pointment 


JOSEPH 
uary 1942. 


GOLD. Michigan Law Review, Jan- 


This article discusses powers of appoint- 
ment which do not fall into the traditional 
definition of general and special powers. 
The author analyzes the case law on power 
to appoint to a limited class which includes 
the donee; power to appoint to anyone ex- 
cept named persons; power to appoint to 
anyone except donee. After rejecting sug- 
gested solutions for treatment of these ano- 
malous powers (for example, that any lim- 
itation on exercise of the power makes it 
special), Mr. Gold recommends considera- 
tion of each case in relation to the purpose 
for which the power is to be classified— 
rights of creditors, rule against perpetuities, 
delegability. He then applies this solution 
to problems of liability for debts of donee, 
taxation questions, rule against perpetui- 
ties matters, formality of execution by 
donee’s will, and fiduciary duties of donee. 


Rules Against Perpetuities and Gifts 
to Charity 


ROBERT G. 
February 1942. 


WOLFE. Indiana Law Journal, 


The application of the rules against per- 
petuities, undue postponement of enjoyment 
and accumulation to charitable gifts is an- 
alyzed here from the viewpoint of the ad- 
justments which the law makes in favor of 
such gifts. The doctrine of cy pres also 
comes in for discussion. 


Deductions from Federal Estate Tax 
for Conditional Gifts to Charity 


Virginia Law Review, January 1942. 


The effect of the following matters upon 
the deductibility of a charitable bequest 
from a decedent’s gross estate for Federal 
estate tax purposes is discussed: contingent 
remainder, life estate with power to invade 
corpus, gift over in default of issue, gift 
over subject to condition precedent or sub- 
sequent, gift over in default of exercise of 
power of appointment, apportionment be- 
tween life tenant and remainderman. 


(Notes continued on page 328) 
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Death Tax Supremacy 


State Apportionment of Federal Estate Tax 


Held Unconstitutional 


GUSTAVE SIMONS 
Member of the New York Bar; Author, “Legal Aspects of Investment” 


N November 27, 1941, the highest 

Court of the State of New York set 
aside as unconstitutional the law under 
which for a period of almost twelve 
years hundreds of millions of dollars 
of Federal estate taxes had been paid 
in that State. The decision is of na- 
tional importance since, if sustained, 
it will stand as a precedent upon the 
entire question of the inter-relationship 
of State and Federal taxes, and the 
power of the State to control some of 
the consequences of Federal taxes. 


Since the question is by no means 
finally disposed of by that decision, an 
analysis of the opinion of the majority 
and minority of the Court and a predic- 
tion as to the future fate of the issue 
seem to be in order. 


Statutory Provision for Payment 


EFORE 1916 all Federal taxes con- 

cerning death duties provided spec- 
ifically for the payment of the tax by 
each legatee individually on his legacy 
rather than payment on the entire tax 
by the estate. In short, the system was 
that of inheritance taxation rather than 
estate taxation. In forty-two of the 
states, including New York, a similar 
procedure was followed. 


In 1916 Congress reversed its former 
practice and adopted the principle of 
taxing estates rather than specific in- 
heritances. The effect of this policy 
was that the burden of paying Federal 
taxes on estates fell ultimately on res- 
iduary legatees rather than on all of 
the legatees in proportion to the bene- 
fits each received. 

In 1930, the State of New York pro- 
vided in substance that taxes payable 
to the United States under its death tax 


(Congressional Record, Jan. 5, 6, 1938), and other articles 


law “shall be equitably prorated among 
the persons interested in the estate to 
whom such property is or may be trans- 
ferred or to whom any benefit accrues 
* * *” Section 124, Decedent Estate 


Law. 


A similar statute is in effect in the 
Commonwealth of Pennsylvania. 


Reversal of Practice 


N a carefully drawn will executed in 

1934, Josephine Del Drago _be- 
queathed $300,000 to her husband and 
$200,000 to her step-son. The large 
residuary estate was left to her de- 
ceased daughter’s children. The testa- 
trix is presumed to have known that, 
under the terms of Section 124, she 
could, by inserting a few words in her 
will, forbid apportionment of the estate 
taxes and compel their payment from 
the residue. She chose not to do so. 


Under the provisions of the New York 
law, then, the executor was compelled 
to prorate the Federal estate tax bur- 
den among the various persons taking 
benefits under the will. This was the 
practice which had prevailed from 
September 1, 1930, until the time of 
this litigation. 

In this instance, however, the wi- 
dower asserted that the New York law 
was unconstitutional and that the bur- 
den of paying the entire tax, including 
that on his legacy, must fall on the 
descendants of his late wife. This con- 
tention was rejected in a splendidly 
reasoned opinion by Surrogate James 
A. Foley, whose mastery of his subject 
is nationally recognized. (175 Misc. 
489.) 


An appeal was taken directly to the 
Court of Appeals based solely upon the 
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question of constitutional law. The 
argument of the appellants was suc- 
cinctly stated by them in their brief as 
follows: 


“The question is whether the State of 
New York has the power to change the 
incidence of the tax imposed by the 
United States on estates of decedents. 
Under the federal statute as adopted the 
tax falls upon the residue of the estate 
involved in this proceeding. Under sec- 
tion 124 of the Decedent Estate Law of 
New York the incidence of this tax is 
sought to be shifted to the appellants, 
who are specific legatees under the will. 
The intent of Congress was to the con- 
trary. Indeed Congress specifically so 
stated (26 U.S.C. sec. 826-b). Conse- 
quently the appellants challenge the 
validity of section 124 under the Suprem- 
acy Clause of the national Constitution 
(Art. VI, el. 2).” 


This contention was accepted by a 
majority of the Court of Appeals, which 
by a margin of four to three reversed 
Surrogate Foley. 


Opposing Arguments 


HE majority opinion summarizes 
the arguments advanced in over- 
turning the statute as follows: 

That by 1916, forty-two States (in- 
cluding the State of New York) were 
imposing death duties upon individual 
beneficiaries of decedent’s_. estates. 
They were all strictly inheritance taxes 
and so defined. Congress decided that 
the net estate tax was the one that it 
could adopt for a permanent part of 
its tax system with greater safety by 
leaving inheritance taxes to the States 
and estate taxes to the Federal Govern- 
ment, it being held that such a system 
was in the interest of equality and 
equity as between the States and the 
Federal Government and on the part of 
those who bore the burden of the taxes. 


The majority further contended that, ° 


Congress having acted in the field, there 
could be no further control of any con- 
sequence of that action on the part of 
the State, but that the State was in all 
respects subordinate to the dictates of 
Congress. 

The arguments of the minority can be 
summarized as follows: 


TRUSTS and ESTATES—March 1942 


That Congress was not concerned 
about the matter of final incidence. Its 
only intent was to set up a simple sys- 
tem whereby there should be taken out 
of sizeable estates, before any distri- 
bution was made, a sum fixed by the 
Federal statute, the objective being to 
avoid the necessity of the Federal Gov- 
ernment’s going into Court to contest 
and construe wills and statutes of dis- 
tribution. The Federal statute was, 
therefore, so drawn as not to control 
or determine the final incidence of the 
tax. 


Inconsistent Solicitude 


HE majority opinion disposed of a 

contrary quotation from the United 
States Supreme Court opinion in the 
Edwards case by the argument that this 
language was dicta, not necessary to 
the decision. This assertion does not 
seem very persuasive. The United 
States Supreme Court is not given to 
idle dicta nor to wasting language, and 
Mrs. Del Drago’s attorneys in drawing 
her will almost certainly relied upon 
the New York statute and the language 
of reported decisions. 


There is one argument not asserted 
in the minority opinion which the writer 


feels is most persuasive. The majority 
predicated its determination upon its 
concept of Congressional intention. In 
turn, this intention as found by the 
majority resulted from solicitude for 
the States. The majority said that the 
various States powerfully opposed im- 
position of inheritance taxes on specific 
legacies by Congress and favored a Fed- 
eral estate tax, and “political exped- 
iency and practical and constitutional 
considerations impelled Congress to 
abandon that idea and turn to a tax 
upon the net estate * * * * and leave the 
imposition of a tax upon the separate 
successions to the property of each leg- 
atee or distributee to the several 
States.” Also, “Congress decided that 
the net estate tax was the one that it 
could adopt for a permanent part of 
its tax system with greater political and 
constitutional safety by leaving estate 
share taxes (inheritance taxes) to the 
States * * * *.” 
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If, then, the Congressional intention 
upon which the majority opinion relies 
so strongly was predicated upon con- 
cern for the individual States, why can- 
not a State such as New York constitu- 
tionally declare by statute that as far 
as it is concerned, it does not have any 
objection to the original method of col- 
lecting death duties as carried on by 
the Federal government prior to 1916, 
and that it abjured the change appar- 
ently made for its benefit, and preferred 
that the tax be apportioned fairly as to 
estates of persons living within its 
boundaries, both as to State and Fed- 
eral taxes? This is particularly so 
since the New York law in no way inter- 
feres with the collection by the Federal 
government of its taxes. 


On the Way Up 


N application for reargument of the 

case before the Court of Appeals 
was denied. Leave to take the matter 
to the United States Supreme Court is 
now being sought. In view of the fact 
that huge sums are involved and that 
the question was decided entirely upon 
an interpretation of the United States 
Constitution, the Supreme Court will 
probably take the case. The reasoning 
of Surrogate Foley and of the minor- 
ity of the Court of Appeals is so per- 
suasive, that the chance of reversal in 
the Supreme Court seems excellent. 

The banks and trust companies in 
New York are uniformly opposed to the 
state of law established by the decision 
and John W. Davis, noted authority in 
the field of constitutional law, has been 
retained to take the matter to the Su- 
preme Court. 

In view of this development, it would 
seem good judgment to keep open in any 
pending estate the question of what 
fund is to pay the Federal estate tax, 
since the final determination may either 
place it on a specific legacy or on the 
residuary estate, and in view of the 
division of judicial authority, the ulti- 
mate outcome is by no means free from 
doubt. 

Of course, an explicit provision in a 
will providing either for the payment of 
taxes in each instance out of each leg- 
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acy or for the payment of all taxes out 
of the general estate, will be recog- 
nized by the Courts as to both Federal 
and State taxes. Accordingly, in all 
wills being executed, the intent of the 
testator. should be ascertained and 
clearly stated. All wills already ex- 
ecuted should be re-examined with this 
in mind. 


Defense-of-Solvency Bonds 


In case the emotional thrill of selling 
defense bonds begins to wear a bit thin 
in view of declining deposit records—as 
is the case with savings banks already 
—hbankers need only look at the prac- 
tical side to revive their spirit. For 
years it has been the moan that too few 
people had a personal interest in the 
soundness of governmental fiscal poli- 
cies—local or national, and therefore 
voted for the spenders, for getting their 
noses in the trough of government 
largesse. 


The wide dispersion and substantial 
ownership of defense bonds by small as 
well as large wage-earners will not 
change their whole outlook, but it will 
surely give them a new interest in sub- 
jects like “non-defense spending,” ‘“‘in- 
flation,” and the federal budget in gen- 
eral. Bankers will be doing a double 
service to country and to the capitalis- 
tic system on which it has been built, by 
getting as many as possible to take as 
much equity as they can in the business 
of Uncle Sam, Inc. This does not mean 
the forcing of employee subscriptions, 
the diversion of payroll from necessaries, 
which result only in distaste for the idea 
and quick redemption. We don’t want 
Hot Bonds; we want present sacrifice 
for greater future rewards, and a more 
thorough community of interest in the 
national economy. To avoid dangerous 
inflation the bonds will have to be placed 
with individuals rather than as a credit 
base. But to attract investment of in- 
come in any fixed-interest securities, 
there will have to be more assurance of 
intention and ability to control price in- 
creases than has so far been demon- 
strated. 
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Federal Estate Tax Liability 


VICTOR E. CAPPA. 
Review, January 1942. 


Southern California Law 


Although this article deals with the pe- 
culiar California Statute (Section 2280 of 
the Civil Code), it should be of general in- 
terest because of the fundamental tax prob- 
lem involved. That statute declares, con- 
trary to the almost universal rule, that a 
trust is revocable unless expressly stated 
to be irrevocable in the instrument. The 
U. S. Treasury contends such trusts form 
part of the donor’s gross estate under the 
revenue code section covering trusts sub- 
ject to a power to revoke. The author pro- 
ceeds to demonstrate that this power of re- 
vocation, being created by law, should not 
come within the scope of the revenue act. 
Moreover, he contends that the doctrine of 
uniformity, which has been applied in ana- 
logous situations to tax a transaction which 
would be exempt if local law were followed, 
should be applied in the California trust 
“where the shoe is on the other foot,” thus 
excluding it, as other “silent” trusts are, 
from estate taxation. 
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Valuation of Restricted Shares for 
Tax Purposes 


University of Pennsylvania Law Review, January 
1942. 


The “fair market value” of shares of 
stock for income, gift and estate tax pur- 
poses may be affected by contractual re- 
strictions upon the power to transfer. Some 
courts have suggested that such restric- 
tions are irrelevant except where contained 
in the corporate charter or by-laws, or set 
out on the face of the certificate. This 
Note points out the unrealistic nature of 
this approach. After analyzing the prob- 
lems raised by an option to purchase at less 
than market value and restrictions on trans- 
fer to one outside a determined or deter- 
minable group, the author concludes with 
the statement that “a further pronounce- 
ment of the Supreme Court will be required 
before there can be any certainty as to the 
status of the law.” 


Trustee’s Duty of Loyalty to Trust 
Investments in Corporate Stock 


University of Cincinnati Law 
1942. 


Review, January 


This Note discusses generally the three 
views respecting trust investments—Eng- 
lish, New York and Massachusetts—as back- 
ground for the analysis of the decision in 
the recent Stone case in Ohio which sur- 
charged a corporate trustee for retaining 
shares of its own stock in a trust account. 
(See Traylor, “Trustee’s Liability for Re- 
tention of Own Stock,” Dec. 1941 Trusts 
and Estates 670.) The author goes into 
the reasons for the rule against a trustee’s 
purchasing its own stock, and concludes that 
the same rationale applies to retention of 
such securities received from the testator. 


Devise or Bequest on Condition That 
Devisee Pay Debts or Legacies 


Michigan Law Review, February 1942. 


Testator devises Blackacre to A on con- 
dition that A pay $500 to B. Is A person- 
ally liable to B? If so, is he obligated to 
pay $500 even though the property may 
have so depreciated in value that at the 
testator’s death it is worth only $300? This 
comment examines the rationale of the 
cases which seem to hold affirmatively on 
both questions. The author suggests that 
adoption of a quasi-contractual theory 
would avoid the possibility of a deficiency 
liability in most situations. 
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Decisions 


LEGAL CONTRIBUTING EDITORS 


Digests of the current decisions affecting fiduciaries, published in the follow- 
ing pages, were selected and reported by these attorneys, for their respective 


jurisdictions: 


CALIFORNIA: Walter L. Nossaman—Trust Counsel, Security-First National Bank of 


Los Angeles 


CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 
FLORIDA: Warren L. Jones—Fleming, Hamilton, Diver & Jones, Jacksonville 
MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn. 

NEW YORK: Joseph Trachtman—Attorney-at-law, New York City 
TENNESSEE: Charles C. Trabue, Jr.—Trabue, Dickinson & Trabue, Nashville 
WISCONSIN: Ralph M. Hoyt—Shea & Hoyt, Milwaukee 


The complete roster of editors appears in June and December. 


Accounting — Necessary Parties — 
Effect of Provision Permitting Ap- 
proval of Account by Income Bene- 
ficiary 


New York—Supreme Court, N. Y. Co. 
Matter of Central Hanover Bank and Trust Com- 
pany (Crane), N. Y. L. J., February 5, 1942. 


By an irrevocable inter vivos trust deed, 
the settlor gave the income of the trust 
to his daughter with remainders over on 
her death to her issue. The trust deed pro- 
vided “The written acceptance of the bene- 
ficiary entitled to income of the correctness 
of any account rendered by the Trustees 
shall constitute a final and complete dis- 
charge to said Trustees in respect of the 
matters covered by such account.” In a 
proceeding for the judicial settlement of 
the trustees’ accounts a special guardian 
was appointed for infant remaindermen and 
was granted several extensions of time to 
file objections. The special guardian filed 
objections, but before the filing thereof 
the trustees obtained the life beneficiary’s 
approval of the accounts. The trustees then 
contended that such approval barred the 
special guardian’s objections. 


HELD: The objections were not barred. 
The court distinguished Matter of Varlet, 
N. Y. Sup. Ct., N. Y. Co, N. Y. L. J. May 
26, 1940 and Matter of Central Hanover 
Bank and Trust Company (Momand) 176 
Mise. 183, 26 N. Y. Supp (2) 924 reported 
in Trusts and Estates, May 1941, p. 550, 
on the ground that in the cited cases the 
person who was empowered to release the 


trustee was not only the life beneficiary but — 
the settlor of the trust, and that the lan- 
guage of the trust deeds in the cited cases 
was broader than that in the instant one. 
The court declared that since the interests 
of the life beneficiary and the remainder- 
men were adverse, a contrary decision would 
open the door to collusive transactions 
which might lead to the complete destruc- 
tion of trusts. The court also declared that 
the quoted language of the trust deed em- 
powered the life beneficiary to discharge 
the trustees with respect to an account only 
in so far as it concerned income. 


As reported in Trusts and Estates, Jan- 
uary, 1942 p. 107, the Momand case was 
affirmed by the Appellate Division (N. Y. 
L. J. Dec. 18, 1941) with one justice dis- 
senting and is now pending before the New 
York Court of Appeals. 


It is submitted that provisions may still 
be used both in wills and in inter vivos 
trust deeds, to provide for non-judicial ac- 
countings, and thus achieve convenience and 
save expenses, if it is made clear: that 
someone (irrespective of whether he be a 
beneficiary or co-trustee or a stranger to 
the trust) may subject the trustee to an 
accounting, and give or withhold approval 
of such accounting, the testator or settlor 
expressly stating (when pertinent) that he 
recognizes that there may be adversity of 
interest between the person who may ap- 
prove and other beneficiaries; that no gen- 
eral immunity to the trustee is intended; 
that the rights of all beneficiaries are ex- 
pressly made subject to such provisions; 
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and that either the trustee or the person 
who is empowered to approve the account 
may have a judicial settlement if desired. 


ee 


Assets— Administration — Execution 
Against Heir’s Interest in Unadmin- 
istered Estate 


Florida—Supreme Court 
Brown v. Sweat, et al., decided Feb. 17, 1942. 


A creditor of the sole heir, who was also 
administrator of decedent’s estate, obtained 
a judgment. No claims had been filed 
against the estate. The judgment creditor 
caused a levy to be made against the prop- 
erty of the estate. The heir sought an in- 
junction against sheriff’s sale. Section 123 
of the Florida Probate Act provides: 


“No execution shall be issued upon or be levied 
under any judgment against a decedent or against 
the personal representative, nor shall any levy be 
made against any property, real or personal, of 
the estate of a decedent. Claims upon all judg- 
ments against the decedent shall be filed in the 
same manner as other claims against estates of 
decedents.”’ 


Construing the purpose of this statute as 
designed to prevent interference in the ad- 
ministration of estates it was 


HELD: The quoted statute prevents the 
interest of an heir from being reached by 
execution before the estate has been fully 
administered. 


re) 


Distribution — Against What Assets 
Are Family Allowance, Expenses of 
Administration, Debts, etc. Charge- 
able? 


California—Supreme Court 
Estate of King, 19 A. C. 427 (Feb. 3, 1942). 


King purported to dispose of the entire 
community estate by will, giving among 
other things the Peterich Ranch, which was 
community property, to the widow. The 
latter electing to take her community half, 
the decedent’s community interest in the 
Peterich Ranch became intestate property. 
The lower court directed that family allow- 
ance and expenses of administration be 
charged against the devisees and legatees 
in the proportion that they respectively 
shared in the properties, both community 
and separate, upon final distribution. Ap- 
pellants, sons of decedent, and devisees and 
legatees under his will, appealed, contend- 
ing, that the property to which the widow 
succeeded on renunciation of the will was 
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property not disposed of by the will, which 
should have been first resorted to in order 
to pay family allowance and expenses of ad- 
ministration under Probate Code Sec. 750. 
Decree of distribution affirmed. 

HELD: The wife’s community half “be- 
longed to her” on her husband’s death (Pro- 
bate Code Sec. 201), and was not property 
not disposed of by will. Same rule applied 
to Peterich Ranch, which was especially 
devised to the wife. As result of her elec- 
tion, the devise to her failed, but she took 
the entire property, one-half as community, 
one-half through intestacy. 

Traynor, J., and Gibson, C.J., dissent, on 
ground that the one-half of Peterich Ranch 
over which testator had power of disposi- 
tion constitute property undisposed of by 
the will and therefore under Probate Code 
750 should first be resorted to for payment 
of debts, administration expenses and fam- 
ily allowance before other portions of the 
estate are charged. This conclusion seems 
correct, since decedent‘s community half of 
the Peterich Ranch, unlike any other prop- 
erty which he attempted to dispose of, be- 
came intestate property upon widow’s elec- 
tion not to take the devise to her under the 
will. 


Qe 


Distribution—Doctrine of Advance- 
ments—Deduction of Debt Owed by 
Predeceased Legatee Mistakenly Can- 
celled by Testator 


Wisconsin—Supreme Court 


Re Pardee’s Estate, 1 N. W. 2nd 803. 
January 13, 1942. 


Decided 


Testator from time to time loaned one of 
his daughters considerable sum of money 
upon promissory notes which recited that 
any amounts remaining unpaid at the time 
of the testator’s death should be considered 
advancements against any sums due her 
from the father’s estate. The testator died 
in 1939 leaving a will in which he gave the 
residue of his estate to his three children 
equally, with no provision for any deduc- 
tions from the daughter’s share. This 
daughter had predeceased him by a few 
months, and after her death the testator 
had canceled her notes under the belief that 
her death would cause the gift to her in 
his will to lapse. In this he was mistaken, 
since a Wisconsin statute provides that be- 
quests to a relative who predeceases the 
testator shall not lapse but shall go to the 
issue of such relative. The executors peti- 
tioned the court to have the indebtedness 
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of the daughter adjudged to be an advance- 
ment and deducted from her share of the 
estate. 


HELD: 1. The doctrine of advancements 
is applicable only to intestate estates. 
Where a decedent leaves a will, it must be 
assumed that any and all questions of ad- 
vancement have been duly considered by 
him, and if he makes no provision in that 
regard the court cannot do so by way of 
modifying the will. Therefore the daugh- 
ter’s indebtedness cannot be charged against 
her share of the estate on the theory of 
advancement. 


2. The amount due upon the notes could, 
however, be properly deducted from the 
daugher’s share of the estate on the gen- 
eral principle that a legatee’s indebtedness 
constitutes an offset against his legacy, were 
it not for the fact that the testator deliber- 
ately canceled the indebtedness during his 
lifetime. While he did this under the mis- 
taken belief that the legacy to his deceased 
daughter had lapsed, his mistake was one 
of law and not of fact. 


Courts sometimes grant relief even 
against mistakes of law in actions between 
the immediate parties, but here the persons 
interested are not the immediate parties but 
are, respectively, the surviving children of 
the testator and the children of the testa- 
tor’s deceased daughter; hence there is no 
equitable basis for correcting the testator’s 
error by reviving the canceled indebtedness. 
The grandchildren are entitled to take their 
mother’s share without deduction on account 
of her indebtedness. 


0 


Distribution—Payment of Trust In- 
come to Deceased Beneficiary—Liabil- 
ity of Trustee for Checks Drawn to 
Deceased’s Order 


Tennessee—Supreme Court 
Darling Stores, Inc. vs. Fidelity-Bankers Trust Co., 
156 S. W. (2) 419. 


Edward Wilson was the beneficiary of a 
trust administered by the defendant Trust 
Company, the principal office of which was 
in Knoxville, and at intervals the Trust 
Company would issue its checks payable to 
him, drawn on the Park National Bank, a 
Knoxville bank. These checks all had re- 
ceipt vouchers attached to them. Wilson 
became insane and was committed to an 
asylum in Knoxville, and after this the Trust 
Company issued several checks payable to 
him. These checks were endorsed “Edward 
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Wilson by Mrs. Wilson,” and were cashed 
on presentation. 


Wilson died on March 30, 1937. After 
this the Trust Company continued to issue 
checks until July 17, 1939. These checks, 
12 in number, were all endorsed “Edward 
Wilson by Mrs. Wilson,” and were cashed 
by complainant Darling Stores, Inc., and 
eventually reached the defendant and were 
paid. 

In July, 1940, the defendant Trust Com- 
pany learned of Wilson’s death. It elected 
to treat the endorsements as forgeries and 
charge the amount of these checks back to 
the presenting bank, which in turn charged 
them back to the complainant. The com- 
plainant then filed this suit against the 
Trust Company and the other banks which 
had handled the checks. 


HELD: Complainant was entitled to a 
recovery. 

The court observed that due to the fact 
that the receipt vouchers attached to the 
checks were signed “Edward Wilson by Mrs. 
Wilson,” just as the checks were endorsed, 
the Trust Company was put on notice as 
to the manner of the endorsements and was 
estopped to deny that Mrs. Wilson was 
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Wilson’s agent as against the drawee bank 
and therefore as against complainant. The 
principal question was the effect of Wilson’s 
death—which ordinarily would have termin- 
ated the agency—in the light of Sections 
9(3) and 61 of the N.I.L. These sections 
read in part as follows: 

9(3): “The instrument is payable to bearer . . . 
when it is payable to the order of a fidu- 
ciary or non-existing person, and such fact 
was known to the person making it so pay- 
able.” 

61: “The drawer by drawing the instruments 
admits the existence of the payee and his 
then capacity to endorse .. .” 


The court commented upon the negligence 
of the trustee in issuing the checks “to a 
beneficiary after the latter has been placed 
in an insane asylum located in the same 
city with the trustee,” and in continuing to 
issue the checks to that beneficiary “two 
years after the beneficiary’s death, seems 
to us distinctly negligent conduct.” The 
court then said: 

“Being of opinion that defendant trustee 
was culpably negligent in issuing the 
twelve checks to a non-existent person, we 
think it proper to apply the provisions of 
Section 61 of the Negotiable Instruments 
Law, and hold this trustee estopped from 
denying ‘the existence of the payee and his 
then capacity to endorse.’ In other words, 
to treat the checks as though they were 
payable to bearer, treating negligent ignor- 
ance of the nonexistence of the payee as 
equivalent to knowledge of the non-existence 
of the payee, in which event the checks 
would be payable to bearer under Section 
9(3) of the Negotiable Instruments Law. 
The checks being payable to bearer, ficti- 
tious or forged indorsements would be im- 
material, and defendant trustee had no right 
to recover the amount paid out on said 
checks by the drawee bank.” 


—_0—__——_— 


Guardianship—Liability of Guardian 
for Depositing Funds in Bank — Un- 
availability of Sound Investment No 


Excuse 


Tennessee—Supreme Court 
Carroll v. Eblen, 156 S. W. (2), 412. 


Defendant qualified as guardian of a 
minor in 1929, and as such received from 
the Chancery Court $4594.80, which he de- 
posited in the Bank of Kingston, of which 
bank he was cashier. He did not otherwise 
invest the funds, and in December, 1931, the 
bank failed. He received liquidating divi- 
dends from this bank totaling $3472.71, and 
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he deposited some of these dividends in the 
National Bank of Rockwood, which failed 
in March, 1933. At the time the present 
suit was filed he held a balance of $284.38. 

In this suit by a successor guardian 
against Eblen and his bondsmen, Eblen con- 
tended that he had acted in good faith 
throughout; that he could find no suitable 
or safe legal investment for the trust corpus, 
and was satisfied that the banks were sound. 


HELD: Eblen and his bondsmen were 
liable for the loss. 

The court observed that the deposit of 
the guardianship funds on time certificates 
was in effect an unsecured loan to the bank 
and was beyond the scope of a guardian’s 
authority, his right to make investments 
being strictly limited by statute. 

As to the defense, the court said: 

“The asserted good faith of Eblen, Guardian, in 
making investment of his ward’s funds in the 
manner that he did, must be held immaterial .. . 
No amount of economic depression can _ relieve 
defendants from the results of making an illegal 
loan. If, as the guardian asserts, he could not 
find at that time a safe investment, he should have 
applied to the court for instructions.”’ 


——__—09 


Individual & Corporate Fiduciary — 
When Notice May Be Dispensed With 
on Appointment of Trustee 


Massachusetts—Supreme Judicial Court 
Wilson v. Stump, 1942 Adv. Sheets 109; Jan. 26, 
1942. 


The will gave the residue to A and “to 
such other person as A may nominate,” in 
trust for certain purposes. A and Harvard 
Trust Co. applied for appointment, the peti- 
tion reciting the foregoing and that A had 
exercised his power of appointment in favor 
of the Trust Co. The appointment of both 
was made without notice. Later a _ bene- 
ficiary appealed on the ground that she was 
entitled to notice. 

HELD: Decree affirmed. No notice is 
required on the appointment of the trustee 
named in the will. Such a trustee is ap- 
pointed by the will rather than by the 
court, and no notice is required. The same 
rule applies where the will gives some one 
else the power to appoint the trustee. The 
word “nominate” as used in the will meant 
designate or appoint, and the intention was 
to give A the power to appoint a co-trustee, 
not merely to recommend one to the court. 
Hence no notice was required. 

(An interesting point is that the power 
was to nominate a “person,” and the court 
interpreted it to include a corporate fidu- 
ciary.) 








FIDUCIARY LAW 


Life Tenant & Remainderman—Con- 
struction of Statute Declaring Stock 
Dividends to be Principal 


Connecticut—Supreme Court of Errors 


South Norwalk Trust Company, Trustee v. Edith 
J. Knapp et als, 128 Conn. 426. 


This was an action claiming a declara- 
tory judgment to determine whether cer- 
tain stock dividends are principal or in- 
come. 

Section 4966 of the Connecticut Statutes 
provides that stock dividends shall be add- 
ed to the principal of a trust fund unless 
“the corporation making such dividend shall 
expressly declare the same to be made from 
the earnings of the corporation since the 
formation of the trust.” 


The plaintiff introduced evidence in the 
case of the stock dividend of the United 
States Steel Corporation, that the amount 
transferred from earned. surplus to capital 
for that purpose was much less than the 
difference between the amount of the earned 
surplus at the date of the formation of the 
trust and at the date of the declaration of 
the dividend. In the case of the Westing- 
house stock dividend, the amount trans- 
ferred from earned surplus to capital to 
pay the last two stock dividends was less 
than the difference between the balance of 
earned surplus after paying the second 
stock dividend and the net additions to earn- 
ed surplus between that time and the de- 
claration of the fourth stock dividend. 


The question to be determined was 
whether the statute gave a simple direc- 
tion which can have but one meaning, or 
whether the statute is ambiguous and 
should be construed in the light of the facts 
proved at the trial. The court 


HELD: 1. The provision in question 
contains no ambiguity and the court cannot 
go outside of the common and ordinary 
meaning of the words used. 


2. The stock dividends were not income, 
because the statute requires an express 
declaration that the dividend was made 
from earnings since the formation of the 
trust, and neither corporation made such 
an express declaration. 


3. The request for allowance of counsel 
fees to the several parties was properly re- 
fused because there was no occasion for 
bringing an action for a declaratory judg- 
ment. The court might have refused to 
entertain such an action because a suit by 
the plaintiff for advice would have served 
the same purpose. 
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Life Tenant & Remainderman — Dis- 
position of Dividends When Life 
Beneficiary Dies After Declaration 
But Before Record Date 


New York—Surrogate’s Court, Kings Co. 
Matter of Robb, N. Y. L. J, March 14, 1942. 


The primary life beneficiary of a testa- 
mentary trust died after the date on which 
dividends were declared on shares held in 
the trust, but before the stockholders of 
record date. On the record date, the trus- 
tee still held some of the shares but had 
sold some shares prior thereto and after 
the declaration date. The secondary life 
beneficiary contended that, although the 
primary beneficiary had died after the de- 
claration of the dividends, the estate of the 
primary life beneficiary was not entitled 
to either the dividends received on the 
shares still held on the record date, or any 
portion of the proceeds of the sale of the 
shares sold prior to the record date. Stat- 
ing that he was not aware of any case in 
New York in which the respective rights 
of successive income beneficiaries were act- 
ually ruled upon on precisely such state of 
facts, the Surrogate 
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HELD: (a) that the estate of the pri- 
mary life beneficiary was not entitled to 
any part of the proceeds of the stock sold 
on the theory that the dividend thereon 
which was not received by the trustee was 
reflected in the sales price; and (b) that 
the secondary life beneficiary was entitled 
to all the dividends on the shares retained 
on the record date. The Court relied on 
decisions in other jurisdictions collected in 
130 A.L.R. 492, 495; 1, Restatement, Trusts, 
§236-a; and Uniform Principal and Income 
Act, §5(5). 


= - 


Powers — Limitations — On Dissolu- 
tion of Corporation Holding Realty, 
Realty Treated as Personalty in 
Determining Whether Executor Has 
Power of Sale 


New York—Surrogate’s Court, Westchester Co. 
_Matter of Davis, N. Y. L. J., January 29, 1942. 


The testator did not grant his executor 
power to sell realty. The testator owned 
all the stock of a corporation which held 
oil and gas leases and realty in other 
States. By the law of the States in which 
the leases were located, the leases were 
deemed real property. To pay debts, ad- 
ministration expenses and legacies, the exe- 
cutor found it necessary to liquidate the 
testator’s interests in the corporation, and 
proposed to dissolve the corporation and 
distribute its assets. If such assets were 
deemed personalty, they could be sold by 
the executor under §S.C.A. §214 without 
court order; if realty, a court order would 
be necessary. Stating that there was no 
authority to the contrary, the Surrogate 


To Study Probate Law Revision 


A Committee on Probate and Family Law, 
headed by Guy Newhall of Lynn, is making 
a study of Massachusetts law for the pur- 
pose of formulating and presenting at the 
May annual meeting of the State Bar Asso- 
ciation various topics within these fields for 
discussion. Among the subjects which the 
Committee plans to submit are probate ac- 
counting, and possible extension of Probate 
Court jurisdiction. Modernization and clar- 
ification will be the broad objectives. Mr. 
Newhall is the author of the well-known 
Massachusetts textbook “Settlement of Es- 
tates,” and is Trusts and Estates’ legal edi- 
tor for that State. 
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HELD: that upon dissolution of the 
corporation, its assets coming into the hands 
of the executor should be treated as per- 
sonalty, irrespective of their prior status 
as realty when held by the corporation, 
and could therefore be sold without court 
order. The ruling was made on the anal- 
ogy of the case to the situation of realty 
bought in by an executor on foreclosure of 
a mortgage belonging to his testator, which 
realty is considered personalty in New York 
for the purpose of determining whether an 
executor has power to sell. 


ee 


Taxation—Estate & Inheritance — 
Date of Valuation of Contingent or 
Defeasible Remainder 


Wisconsin—Supreme Court 


Re Mitchell’s Estate, 1 N. W. 2nd 149. 
December 2, 1941. 


Decided 


The testatrix, who died in 1933, gave the 
use of her homestead to two individuals for 
such period as they might desire to use it, 
and directed that at the termination of their 
use the property should go to the City of 
Stevens Point as a public park. The term 
tenants gave up the property in 1940, and 
the City thereupon declined to accept it and 
it passed to a nephew of the testatrix as 
residuary devisee under her will. The gift 
to the City, had it been consummated, would 
have been exempt from inheritance tax, 
hence in the original determining of the 
tax the value of the remainder interest in 
the property was disregarded. 


After the City’s refusal to accept the 
gift, the tax proceedings were reopened, 
and a tax was assessed upon the remainder 
interest at its value as of the date of death 
of the testatrix. Section 72.15(9) of the 
inheritance tax law provides that estates 
in expectancy which are contingent or de- 
feasible, and in which proceedings for deter- 
mination of the tax have not been taken or 
have been held in abeyance, shall be ap- 
praised at their value when the person en- 
titled thereto comes into the beneficial en- 
joyment or possession thereof. 


HELD: The case falls within the statu- 
tory provision just referred to, and the 
property must be valued as of the date on 
which the residuary devisee came into pos- 
session through the City’s renunciation of 
the gift, not as of the date of death of the 
testatrix. 
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BANK AND TRUST COMPANY ADVERTISEMENTS 


ALABAMA— Birmingham 


First National Bank 
CALIFORNIA— Los Angeles 
Citizens National Trust & Savings Bank 
Security-First National Bank of Los Angeles 
91, 134, ¢ 
San Diego 


Union Title Insurance & Trust Co. 


San Francisco 

Bank of America N. T. & S. A. 
DELAWARE— Wilmington 

Equitable Trust Co. 74, 209, 315 

Security Trust Co. 237 


Wilmington Trust Co. Inside Back Cover 


DISTRICT OF COLUMBIA—Washington 
American Security & Trust Co. 
GEORGIA— Atlanta 
Citizens & Southern National Bank 24, 214, 2 
Trust Company of Georgia 
ILLINOIS— Chicago 
American National Bank & Trust Co. 
Chicago Title & Trust Co. 
City National Bank & Trust Co. 
First National Bank of Chicago 
Harris Trust & Savings Bank 
Northern Trust Co. 
MARYLAND— Baltimore 
Maryland Trust Co. 50, 172, 288 
MASSACHUSETTS— __ Boston 
Boston Safe Deposit & Trust Co. Back Cover 
Old Colony Trust Co. 148, Back Cover 


State Street Trust Co. Inside Front Cover, 141 


Springfield 


Springfield Safe Deposit & Trust Co. 


Worcester 


Worcester County Trust Co. 


MICHIGAN— Detroit 
Bankers Trust Co. 
Detroit Trust Co. 
National Bank of Detroit 
MINNESOTA— Minneapolis 


First National Bank & Trust Co. 


St. Paul 
First Trust Co. of St. Paul State Bank 
MISSOURI— St. Louis 
Mercantile-Commerce Bank & Trust Co. 113 
Mississippi Valley Trust Co. 103 
St. Louis Union Trust Co. 63, 152, 321 
NEW JERSEY— 


Camden 


lirst Camden National Bank & Trust Co. 


Montclair 


Montclair Trust Co. 


Newark 


National Newark & Essex Banking Co. 


Plainfield 
Plainfield Trust Co. 


NEW YORK— Brooklyn 


Brooklyn Trust Co. 2, Inside Front Covers 


New York 
Bank of New York 27, 291 
Chase National Bank 28, 167 


Central Hanover Bank & Trust Co. 
55, Inside Back Cover 
City Bank Farmers Trust Co. 4, 116, 228 


Guaranty Trust Company of New York 18, 226 
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Manufacturers Trust Co. 
Marine Midland Banks 

New York Trust Co. 

Title Guarantee & Trust Co. 
United States Trust Co. 


Rochester 


64 
245 
71, 223, 280 


Inside Front Covers 


40 


Lincoln-Alliance Bank and Trust Co. 


OHIO— 
Fifth Third Union Trust Co. 


Cincinnati 


Cleveland 


Cleveland Trust Co. 


Columbus 


Ohio National Bank 


Toledo 
Ohio Citizens Trust Co. 


OREGON— Portland 
United States National Bank 


PENNSYLVANIA— Philadelphia 
Fidelity-Philadelphia Trust Co. 
Girard Trust Co. 

Land Title Bank & Trust Co. 
Philadelphia National Bank 


Pittsburgh 
Fidelity Trust Co. 
Peoples-Pittsburgh Trust Co. 
Union Trust Co. 

Reading 


Berks County Trust Co. 


TENNESSEE— 
First National Bank 


Memphis 


76, 217, 323 
Back Cover 


106, 170, 306 
48, 131, 286 


Inside Back Cover 


Union Planters National Bank & Trust Co. 


VIRGINIA— Richmond 


First and Merchants National Bank 


Virginia Trust Co. 


CANADA— Toronto 
Guaranty Trust Co. of Canada 


Toronto General Trusts Corp. 


109, 196, ‘ 
92, 173, 
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SERVICES FOR TRUST AND BANK 
OFFICIALS AND ATTORNEYS 


Advertising 
Kennedy Sinclaire, Inc. 


Purse Company 


Appraisals 
The American Appraisal Co. 17, 176, 241 


International Diamond Appraising Co. 
165, 277 


Timberland Appraisals (ij 


Books 
Ronald Press Co. 


Engineers 


Sanderson & Porter 15, 179, 292 


Hotels 
Hotel Claridge, Atlantic City, N. J. 317 
Investment Securities 


First Federal Savings & Loan Assn. 


of Atlanta 303 


First Federal Savings & Loan Assn. 
of Washington 87, 189, 307 


Pacific First Federal Savings & 
Loan Assn. 85 


Pomona First Federal Savings & 
Loan Assn. 193 


R. W. Pressprich & Co. 81, 185, 299 


Quaker City Federal Savings & 


Loan Assn. 190 
Selected Federals, Inc. 83, 182, 296 


Smith, Barney & Co. 78 


Jewelry Service 
Brand—Chatillon Corp. 
Marcus, William Elder 


Trust Position Available 
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TO OUR 
BANK FRIENDS 


having customers interested 


in safekeeping or managing 


agency services in the 


Middle-West, we offer our 
facilities and invite inquiries. 
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TRUST DEPARTMENT 


“Sigurn-s* 
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Dollars for Defense 


Girard Trust Company specializes in the financing of Defense 
Contracts. If there are industries in your community seeking loans 
possibly too substantial for you to handle singly, we would be glad 


to cooperate with you by participating in such financing. 


Also, if you are in the market for commercial paper, it would be a 


pleasure to assist you in placing your funds. 


Our Company can offer you the combined advantages of banking 
accommodations and trust facilities, and we would welcome the oppor- 


tunity of associating ourselves with you in either or both capacities. 


James E. Gowen, President 


GIRARD TRUST COMPANY 
Chartered 1836 
BROAD AND CHESTNUT STREETS, PHILADELPHIA 


Member Federal Reserve System 
Member Federal Deposit Insurance Corporation 








